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Rules and Regulations 


Title 7—AGRICULTURE 

Chapter IX—Agricultural Marketing 

Service (Marketing Agreements and 

Orders; Fruits, Vegetables, Nuts), 

Department of Agriculture 

p ART 932—OLIVES GROWN IN 
CALIFORNIA 

Establishment of Sizes 

Notice Is hereby given of the approval 
of amendment, as hereinafter set forth, 
of the rules and regulations (Subpart— 
Rules and Regulations; 7 CFR 932.108- 
932.161) currently effective pursuant to 
the applicable provisions of the market¬ 
ing agreement, as amen ded, and Order 
No. 932, as amended (7 CFR Part 932), 
regulating the handling of olives grown 
in California, hereinafter referred to col¬ 
lectively as the “order.” This is a regula¬ 
tory program effective under the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601-674). 

The amendment of said rules and reg¬ 
ulations was unanimously recommended 
by the Olive Administrative Committee, 
established under said marketing agree¬ 
ment and order as the agency to ad¬ 
minister the terms and provisions 
thereof. 

The provisions of paragraph 5 932.52 
(a)(2) and (a)(3) of the order specify, 
in terms of minimum weights for indi¬ 
vidual olives according to variety, the 
minimum sizes of processed olives that 
may be used in the production of whole 
or pitted styles of canned ripe olives. Par¬ 
agraph § 932.52(a) (3) also provides that 
processed olives smaller than the sizes so 
prescribed, as recommended annually by 
tlie committee and approved by the Sec¬ 
retary, may be authorized for limited 
use ( production of halved, quartered, 
sliced, or chopped or minced styles of 
canned ripe olives) but any such limited 
use size olives so used shall be not smaller 
than the applicable size specified in the 
paragraph except for the tolerances rec¬ 
ommended to, and approved by the Sec¬ 
retary. Pursuant thereto this amendment 
establishes, for olives from the 1972-73 
crop utilized for limited use, the mini- 
mrnn sizes specified in said § 932.52 (a) (3) 
and includes a size tolerance of 15 per¬ 
cent for undersize Variety Group 1 olives 
and 10 percent for undersize Variety 
Group 2 olives. 

This liberalization reflects the com¬ 
mittee’s appraisal of the 1972-73 olive 
crop (including the anticipated smaller 
staes of the olives) and marketing con- 
aitions and are its recommendations for 
me minimum sizes of olives that will 
cons umer8 with good quality fruit 
oi the styles specified herein and for lm- 
Proving returns to producers pursuant 
10 the declared policy of the act. 


It is hereby found that amendment 
of said rules and regulations, as herein¬ 
after set forth, is in accordance with 
the provisions of the marketing agree¬ 
ment and order, and will tend to effec¬ 
tuate the declared policy of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended. 

The provisions of § 932.153 are 
amended to read as follows: 

§ 932.153 Establishment of size* of 
processed 1972—73 olives for use in 
the production of hulvcd, quartered, 
sliced, or chopped or minced styles 
of canned ripe olive*. 

(a) On and after September 1, 1972, 
any handler may use processed olives of 
the respective variety groups in the pro¬ 
duction of halved, quartered, sliced, or 
chopped or minced styles of canned ripe 
olives if such olives were processed dur¬ 
ing the period September 1,1972, through 
August 31, 1973, and meet the grade re¬ 
quirements specified in § 932.52(a) (1), as 
modified by § 932.149, and the following 
requirements: 

(1) The processed olives shall be iden¬ 
tified and kept separate and apart from 
any olives processed before September 1, 
1972, or after August 31, 1973; 

(2) Variety Group 1 olives, except the 
Ascolano, Barouni, or St. Agostino varie¬ 
ties, shall be of a size which individually 
weigh 1/90 pound: Provided, That not to 
exceed 15 percent of the olives in any lot 
or sublot may be smaller than 1/90 
pound; 

(3) Variety Group 1 olives of the 
Ascolano, Barouni, or St. Agostino va¬ 
rieties shall be of a size which individual¬ 
ly weigh 1/140 pound: Provided, That 
not to exceed 15 percent of the olives in 
any lot or sublot may be smaller than 
1/140 pound; 

(4) Variety Group 2 olives, except the 
Obliza variety, shall be of a size which 
individually weigh 1/180 pound: Provid¬ 
ed, That not to exceed 10 percent of the 
olives in any lot or sublot may be smaller 
than 1/180 pound; 

(5) Variety Group 2 olives of the Obliza 
variety shall be of a size which individ¬ 
ually weigh 1/140 pound: Provided, 
That not to exceed 10 percent of the 
olives in any lot or sublot may be smaller 
than 1/140 pound. 

It is hereby further found that it is 
impracticable, unnecesary, and contrary 
to the public interest to give preliminary 
notice, engage in public rule making 
procedure and postpone the effective 
date of this amendment until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 533), and good cause 
exists for making the provisions hereof 
effective at the time hereinafter set 
forth, in that (1) the time intervening 
between the date when the information 
upon which this amendment is based be¬ 
came available and the time such amend¬ 


ment must become effective in order to 
effectuate the declared policy of the act 
is insufficient; (2) the handling of the 
1972 crop of olives is expected to begin on 
or about September 1. 1972—the begin¬ 
ning of the crop year—and amendment 
of the rules and regulations should be in 
effect by that time so as to apply to the 
handling of the entire crop to effectuate 
the declared policy of the act; (3) un¬ 
less modified by this amendment, the 
more restrictive requirements of the 
order provisions would then apply to the 
handling of the crop; (4) compliance 
with the amended rules and regulations 
will require of handlers no special prepa¬ 
ration therefor which cannot be com¬ 
pleted by the effective time hereof; (5) 
in order to facilitate the handling of the 
1972 crop the industry should have 
knowledge of the revised requirements, 
contained in this amendment, as soon as 
possible; and (6) this amendment was 
unanimously recommended by members 
of the Olive Administrative Committee 
at an open meeting on August 10,1972, at 
which all interested persons were af¬ 
forded an opportunity to submit their 
views. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 

Dated: August 23, 1972, to become 
effective September 1, 1972. 

Charles R. Brader, 
Acting Deputy Director. Fruit 
and Vegetable Division, Agri¬ 
cultural Marketing Service . 

[FR Doc.72-14637 Filed 8-28-72:8:48 am) 


Chapter XVIII—Farmers Home Ad¬ 
ministration, Department of Agri¬ 
culture 

SUBCHAPTER B—LOANS AND GRANTS 
PRIMARILY FOR REAL ESTATE PURPOSES 

[FHA Instruction 442.10) 

PART 1824—GUIDELINES FOR PRE¬ 
PARING ENVIRONMENTAL IMPACT 
STATEMENTS FOR COMMUNITY 
SERVICES PROGRAMS 

On Thursday, May 11, 1972, notice of 
proposed rule making was published in 
the Federal Register (37 F.R. 9485) to 
amend 7 CFR, Subchapter B—Loans and 
Grants Primarily for Real Estate Pur¬ 
poses, by the addition of part 1824, 
“Guidelines for Preparing Environ¬ 
mental Impact Statements Required by 
section 102(2) (C) of the National En¬ 
vironmental Policy Act of 1969.” Tills 
part has been amended so that it applies 
only to Community Services programs 
including the renumbering of the FHA 
instruction from 440.8 to 442.10, and 
provides guidelines for determining the 
need for and preparation of draft and 
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RULES AND REGULATIONS 


final environmental impact statements. 
The State Director is responsible for de¬ 
termining the need for such statements. 
Proposed major FHA actions which will 
affect the environment either positively 
or adversely will require the prepara¬ 
tion of environmental impact state¬ 
ments. All statements will be made avail¬ 
able for review by the general public and 
Federal agencies. Regulations for other 
Farmers Home Administration programs 
will be issued in the future. 

Interested persons were given 30 days 
in which to submit written comments, 
suggestions, or objections regarding the 
proposed regulations. Comments received 
within the 30-day period were given con¬ 
sideration when this proposed regulation 
was finalized. The proposed regulation as 
amended to apply only to Community 
Services programs, and with other edi¬ 
torial changes is hereby adopted effective 
on the date of its publication in the 
Federal Register (8-29-72). 

As adopted, the new Part 1824 will read 
as follows: 

Sec. 

1824.1 Purpose. 

1824.2 Environmental statements. 

1824.3 Responsibilities. 

1824.4 Need for EIS. 

1824.5 Environmental impact assessment. 

1824.6 Preparation of EIS. 

1824.7 Action subsequent to required EIS. 

1824.8 Emergency circumstances. 

Exhibit A—Cover Page Format for Environ¬ 
mental Impact Statements. 

Exhibit B—Summary Sheet Format for En¬ 
vironmental Impact Statements. 

Exhibit C—Environmental Impact State¬ 
ment Format. 

Authority: The provisions of this Part 
1824 issued under sec. 339, 75 Stat. 318, 7 
U.S.C. 1989; sec. 301, 80 Stat. 379, 5 U.8.C. 
301; Order of Act. Secretary of Agriculture, 
30 PH. 21529; Order of Assistant Secretary 
of Agriculture for Rural Development and 
Conservation, 36 F.R. 21529. 

§1821.1 Purposes. 

This part provides guidelines for pre¬ 
paring Environmental Impact State¬ 
ments (EIS) required by section 102(2) 
(C) of the National Environmental Pol¬ 
icy Act of 1969 (NEPA), Public Law 
91-190, 42 U.S.C. 4321; et seq., as supple¬ 
mented by the Council on Environmental 
Quality (CEQ) Guidelines issued on 
April 23, 1971; U.S. Department of Agri¬ 
culture (USDA) Guidelines issued by 
Secretary’s Memorandum 1695, Supple¬ 
ment 4, and related issuances. It is ap¬ 
plicable to the following community pro¬ 
grams: Community Water and Waste 
Disposal System loans and grants, Com¬ 
prehensive Water and Sewer Planning 
grants, loans for Grazing and other shift- 
in-land use projects. Community Rec¬ 
reation Facility loans, Community Irri¬ 
gation and Drainage loans, Watershed 
loans and advances, Resource Conserva¬ 
tion and Development loans, loans to 
Indian Tribes and Tribal Corporations, 
and loans to Timber Development 
Organizations. 

§ 1821.2 Environmental statements* 

A determination must be made as to 
whether each proposed major Farmers 
Home Administration (FHA) action will 
significantly affect the environment and 


thus whether an environmental state¬ 
ment is needed. All significant effects in¬ 
cluding beneficial and adverse actions 
either directly or indirectly affecting the 
environment must be assessed. Signifi¬ 
cant adverse effects include those that 
degrade the quality of the environment, 
curtail the range of beneficial uses of the 
environment, or serve short-term to the 
disadvantage of long-term enivron- 
mental goals. Two stages of the develop¬ 
ment of environmental statements are 
required. The first or draft environmen¬ 
tal statement comes into being when it is 
sent to CEQ and made available to the 
public. The second or final environ¬ 
mental statement comes into being when 
it is sent to CEQ and made available to 
the public. The final statement is based 
upon comments received from agencies 
and interested parties who have reviewed 
the draft environmental statement. The 
final statement is therefore a modifica¬ 
tion or expansion of the draft statement 
based on comments and other informa¬ 
tion obtained subsequent to the draft 
statement. 

§ 1824.3 Responsibilities. 

The State Director is responsible for 
determining the need for an environ¬ 
mental statement by making an environ¬ 
mental assessment on each major FHA 
action, preparing needed environmental 
statements, consulting with other Fed¬ 
eral departments or agencies with juris¬ 
diction by law or special expertise with 
respect to any environmental impact in¬ 
volved, providing for review by State and 
local agencies authorized to develop and 
enforce environmental standards, and 
making environmental statements avail¬ 
able to the public. 

§ 1824.4 Need for EIS. 

(a) Alternative actions to minimize 
adverse environmental conditions must 
be considered even though FHA assist¬ 
ance would not be required for such al¬ 
ternatives. Long-range and short-range 
implications should be evaluated. Unde¬ 
sirable consequences for the environment 
should be prevented if possible. EIS’s 
should respond to all elements listed in 
Exhibit C below. Reference should be 
made to the impact of the action on eco¬ 
nomic development including employ¬ 
ment and income opportunities and sum¬ 
mary of costs and benefits expected from 
the action when available. Reference to 
consultations with Federal, State, and lo¬ 
cal agencies in the preparation and re¬ 
view of both draft and final environ¬ 
mental statements along with significant 
determinations made should be included 
in such statements. 

(b) An EIS will be prepared when: 

(1) The environment may be significant¬ 
ly affected by the proposed major FHA 
action, even though such action may be 
localized in its impact. 

(2) It is reasonable to assume a cumu¬ 
latively significant impact on the en¬ 
vironment from successive implementa¬ 
tion of several similar actions. 

(3) A decision involving a limited ex¬ 
penditure is a precedent for action in 
much larger cases. 


(4) The environmental impact of a 
proposed action is likely to be highly con¬ 
troversial. 

(5) The project would have a signifi¬ 
cant adverse effect on fish, wildlife, their 
habitats and other natural areas. 

(6) The project would cause the di¬ 
version of water from one basin to an¬ 
other which would have a significant ad¬ 
verse effect on the quality or quantity of 
water in either basin. 

(7) The project would contribute to a 
significant depletion or degradation of 
the ground or surface water. 

(8) The project would have significant 
adverse impacts on public parks or other 
areas of recognized scenic or recreational 
value. 

(9) The project would have significant 
adverse effects on areas of recognized 
archeological value or properties listed 
on or being considered for nomination to 
the National Register of Historical 
Places. 

(10) The project would include or in¬ 
duce development of facilities which 
would significantly contribute to degra¬ 
dation of local ambient air quality. 

(11) The project would include or in¬ 
duce development of facilities which 
would significantly contribute to degra¬ 
dation of local ambient noise levels. 

(12) The project would significantly 
change industrial, commercial, or resi¬ 
dential concentrations or distributions. 


§ 1824.5 Environmental impact assess¬ 
ment. 


(a) When an applicant files SF-101, 
“Preliminary Application for Requesting 
Federal Assistance for Public Works and 
Facility-Type Projects,” or other appro¬ 
priate application, the FHA official 
who receives the application, usually the 
County Supervisor, will prepare an as¬ 
sessment using Form FHA 440-46, “En¬ 
vironmental Impact Assessment.” 

(b) Form FHA 440-46 will be submit¬ 
ted to the State Director along with a 
copy of the SF-101 or other application. 

(c) The State Director is responsible 
for determining the need for EIS’s on 
major FHA actions developed in rum 
areas with loans and grants from the 
FHA. In making this determination, he 
will take the following actions: 


(1) Review the assessment to deter¬ 
mine whether a statement is needed; or 

(2) If other Federal agencies are In¬ 
volved, contact such agencies to help 
determine if a statement is needed, n 
so, determine which agency will be re¬ 
sponsible as the lead agency for prepara¬ 
tion of the statement. The lead agency 
will discuss the development of state- 
ments with other agencies involved wn 
will review working drafts and submi 
comments and suggestions as approp ' 
ate. Statements will reflect agencies a - 
volved and the concurrence of each. 

(3) When the State Director has de¬ 
termined that an environmental state¬ 
ment is not needed, he will notify _ 
clearinghouse (s) that based upon an - 
vironmental assessment of the P ropo . 
major FHA action, it will have no sig- 
nifleant impact on the environmei.* 
Therefore, an EIS will not be prepared 
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unless additional information substanti¬ 
ates the need for one. 

(4) When the State Director has de¬ 
termined that a statement is needed 
and that FHA is responsible for its 
preparation, he will notify the clearing¬ 
house^) that based upon an environ¬ 
mental assessment of the proposal, the 
significance of its impact on the envi¬ 
ronment is such that an EIS will be pre¬ 
pared by FHA in accordance with sec¬ 
tion 102(2) (C) of the NEPA. 

(5) Notify the County Supervisor that 
a statement will be prepared by FHA 
and request him to provide information 
needed for the preparation of the state¬ 
ment. 

(6) When the State Director and of¬ 
ficials of other interested agencies de¬ 
termine that an environmental state¬ 
ment is needed and will be prepared 
by an agency other than FHA, he will 
notify the County Supervisor that a 
statement is needed and indicate the 
agency that will prepare it. 

(d) When the County Supervisor re¬ 
ceives notice from the State Director 
that a statement is needed and that an¬ 
other agency will prepare it, he will 
notify the applicant in writing that: 

(1) An EIS will be prepared and indi¬ 
cate the agency that will prepare it. 

(2) Final action will not be taken on 
the application until 90 days after a draft 
statement has been submitted to CEQ 
and to the public, nor until 30 days after 
a final statement based upon comments 
received on the draft statement has been 
submitted to CEQ and the public. 

§ 1821.6 Preparation of EIS. 


When a determination is made that 
the statement is to be prepared by FHA, 
the State Director will prepare the draft 
and final statements in accordance with 
Exhibits A, B, and C below, taking into 
consideration the results of his discus¬ 
sion with other interested agencies and 
other available Information. 

(a) Draft statements: (1) The State 
Director will send a copy of the draft 
statement to the National Office for re¬ 
view and distribution. 

(2) When a determination has been 
made in the National Office that the 
draft statement meets the requirements 
E^d^toes, the following items 
win be submitted to the Office of the 
Coordinator, Environmental Quality 
Activities, USD A (Coordinator): 

(i) Eleven copies of the draft state¬ 
ment. The Coordinator will forward 10 
copies to CEQ. 

£ n accession notice card. Form— 
omT* 9 ; P rovi de for public avail- 
oiiity of the EIS through the National 
lecnmcai Information Service (NTIS), 
Partment of Commerce. 

, \ Two copies of the summary sheet 

forwarded to the Office of Manage¬ 
ment and Budget (OMB). 

*31 A notl ce of the availability of the 
nnhii u n J v l ronmental statement will be 
SSjT’hed in the Federal Register. This 
locati °n of offices where cop- 
Cf L,“ be obtained and the NTIS ac¬ 
cession number. 

01 statement showing 
e aate of transmittal to CEQ will be 


made in the National Office and distribu¬ 
ted as follows: 

(1) Ten copies to the State Director 
for distribution at State level. 

(ii) Copies to appropriate Federal 
agencies at the National level. 

(5) When the State Director receives 
copies of the draft statement from the 
National Office, he will send a copy to the 
appropriate clearinghouse(s) and to ap¬ 
propriate agencies at local, State, and 
regional levels who do not receive copies 
through the clearinghouse(s) process. 

( 6 ) Copies will be available for review 
in the National Office and in the ap¬ 
propriate State and County Offices. 

(7) Copies may be obtained by inter¬ 
ested parties from the National Tech¬ 
nical Information Service, U.S. Depart¬ 
ment of Commerce, Springfield, Va. 
22151. 

(b) Final statement: (1) The State 
Director will prepare the final statement 
taking into consideration comments re¬ 
ceived on the draft statement and any 
other pertinent information or develop¬ 
ments since the draft statement was pre¬ 
pared. One copy will be submitted to the 
National Office for review and distribu¬ 
tion. 

(2) The following items will be sub¬ 
mitted by the National Office to the Of¬ 
fice of the Coordinator, Environmental 
Quality Activities, USDA: 

(i) Eleven copies of the final state¬ 
ment. The Coordinator will forward 10 
copies to CEQ. 

(ii) An Accession Notice card, Form— 
NTIS-79. 

(iii) Two copies of the summary sheet 
for OMB. 

(3) A notice of completion and avail¬ 
ability of the final environmental state¬ 
ments will be published in the Federal 
Register. 

(4) Additional copies of the statement 
showing the date of transmittal to CEQ 
will be reproduced in the National Office 
and distributed as follows: 

(i) Ten copies to the State Director 
for distribution at State level. 

(ii) Copies to appropriate Federal 
agencies at the National level. 

(5) When the State Director receives 
copies of the final statement from the 
National Office, he will send copies to the 
clearinghouse(s) and to interested agen¬ 
cies at local. State, and regional levels, 
including those from whom comments on 
the draft statement were received. 

( 6 ) Copies will be made available in 
the State and local offices for review by 
interested parties. 

(7) Copies may be obtained by inter¬ 
ested parties from NTIS. 

( 8 ) The final statement will request 
that comments be sent to the State Di¬ 
rector within 30 days. 

(c) When a determination is made 
that another agency is responsible for 
preparation of the EIS, the State Direc¬ 
tor will: 

(1) Notify the National Office of the 
agency preparing the statement. 

(2) Cooperate with the responsible 
agency in preparing and processing the 
statement. 


(3) Send the National Office a copy of 
the draft statement prepared by the 
agency. 

(4) Keep the National Office informed 
of comments received by that agency. 

(5) Send the National Office a copy 
of the final statement. 

( 6 ) Notify the National Office when 
the requirements for the environmental 
statement have been met. 

§ 1821.7 Action *ul>scqucnt to required 
EIS. 

No loan or grant will be closed for a 
major FHA action that requires an EIS 
before 90 days after the date the draft 
statement and 30 days after the date the 
final statement is submitted to CEQ. If 
the final statement is submitted within 
90 days after the date the draft state¬ 
ment was submitted, the 30-day period 
and the 90 day period may run concur¬ 
rently to tlie extent they overlap. Any 
comments received on the final statement 
that warrant further consideration be¬ 
fore loan closing should be referred to 
the National Office for instructions on 
action to be taken. 

§ 1824.8 Emergency circumstances. 

When emergency circumstances make 
it necessary to take an action with sig¬ 
nificant environmental impact without 
observing the provisions of these guide¬ 
lines concerning minimum periods for 
agency review and advance availability 
of environmental statements, the State 
Director will submit complete documen¬ 
tations of the emergency circumstances 
along with his recommendations to the 
National Office. 

Exhibit A— Cover Page w ormat for Environ, 
mental Impact Statements 

Each environmental statement will In¬ 
clude a cover page as shown below. The 
cover page should not Include the descrip¬ 
tive titles shown on the left margin, but only 
information like that on the right side of 
this page. 

cover page 

USDA-FHA-EIS ADM- 
ALA-72-1. 1 

Beaver Creek Commu¬ 
nity, Ford, Ala., Water 
and Sewer System. 
(Draft) or (Final) En¬ 
vironmental State- 
ment. 

Name and Address of 
State Director. 

Beaver Creek Commu¬ 
nity, Ford, Ala. 36104. 

February 29, 1972. 
Prepared by USDA— 
Farmers Home Ad¬ 
ministration: U.S. 

Department of Agri¬ 
culture, Farmers 
Home Administra¬ 
tion. 474 South Court 
Street, Montgomery, 
AL 36104. 

1 USDA, FHA, Environmental Impact State¬ 
ment (Administrative), State, fiscal year 
1972, sequential No. 1 within the year. Draft 
and final statements for the same project 
should be assigned identical report num¬ 
bers even though the final statement may be 
prepared in a subsequent fiscal year. 


Report number_ 

Title . 


Subtitle 


Responsible Offi¬ 
cial. 

Performing organi¬ 
zation name and 
address. 

Date - 

Sponsoring Agen¬ 
cy. 


No. lee - 2 


FEDERAL REGISTER, VOL. 37, NO. 168—TUESDAY, AUGUST 29, 1972 








17462 


RULES AND REGULATIONS 


Exhibit B—Summary Sheet Format for En¬ 
vironmental Impact Statements 

Each environmental Impact statement will 
include a separate sheet at the beginning of 
the statement which will provide informa¬ 
tion In the following format: 

SUMMARY SHEET 

Environmental impact statement, U.S. De¬ 
partment of Agriculture, Farmers Home Ad¬ 
ministration, prepared in accordance with 
section 102(2) (C) of Public Law 91-190: 

1. Title of statement—(name of project). 

2. Type of statement—draft or final. 

3. Date statement prepared. 

4. Type of action—administrative. 

5. Brief description of action—indicate 
State (s) and county (les) particularly af¬ 
fected. 

6. Summary of environmental impact and 
adverse environmental effects. 

7. List of alternatives considered. 

8. For draft statements list all Federal, 
State, and local agencies and other sources 
from which written comments have been re¬ 
quested. For final statements list all Federal, 
State, and local agencies and other sources 
from which written comments have been 
received. 

9. Dates draft statement and final state¬ 
ment made available to CEQ. 

(These dates will be obtained from the Co¬ 
ordinator by the National Office.) 

10. Copies of this statement may be pur¬ 
chased from the U.S. Department of Com¬ 
merce, National Technical Information Serv¬ 
ice, Springfield, Va. 22151. 

Exhibit C— Environ mental Impact 
Statement Format 

Each environmental Impact statement will 
follow the identifying headings and out¬ 
line below and will Include each of the 
subject headings and subheadings listed. 
Headings or subheadings may be followed 
by “not applicable" or “none" where ap¬ 
propriate. 

Environmental Impact Statement 
u.s. department of agriculture 

FARMERS HOME ADMINISTRATION 

Title of statement. 

Type of statement. Draft ( ) Final ( ) 

Date statement prepared. 

Type of action: administrative 
Statement. 

1. Description. A description of the pro¬ 
posed action including Information and 
technical data adequate to permit a careful 
assessment of environmental impact by com¬ 
menting agencies. Where relevant, maps or 
other graphic material should be provided. 
The draft statement will Indicate any un¬ 
derlying studies, reports, and other Informa¬ 
tion obtained and considered by the agency 
in preparing the statement. 

2. Environmental impact . The probable 
Impact of the proposed action on the en¬ 
vironment, Including impact on ecological 
systems such as wildlife, fish, and marine 
life. Both primary and secondary significant 
consequences for the environment should 
be included in the analysis. For example, 
the Implications, if any, of the action for 
population distribution or concentration 
should be estimated and an assessment made 
of the effect of any possible change In popu¬ 
lation patterns upon the resource base, In¬ 
cluding land use. water, and public serv¬ 
ices. of the area In question. Include also 
economic impacts on employment unem¬ 
ployment, and other economic factors. 

3. Favorable environmental effects. Any 
probable beneficial effects that result from 
the proposed action such as Improved air 


and water quality, Improved land use pat¬ 
terns, improved life systems. Improved social 
and economic conditions, and other bene¬ 
ficial environmental effects as set out In 
section 101(b) of the Act. 

4. Adverse environmental effects which 
cannot be avoided. Any probable adverse 
environmental effects which cannot be 
avoided, such as water or air pollution, un¬ 
desirable land use patterns, damage to life 
systems, urban congestion, threats to health 
or other consequences adverse to the en¬ 
vironmental goals set out In section 101(b) 
of the Act. In such cases Justification of un¬ 
avoidable adverse effects should be included. 

6. Alternatives. Section 102(2) (D) or the 
Act requires the responsible agency to “study, 
develop, and describe appropriate alterna¬ 
tives to recommended courses of action in 
any proposal which Involves unresolved con¬ 
flicts concerning alternative uses of avail¬ 
able resources.” A rigorous exploration and 
objective evaluation of alternative actions 
that might avoid some or all of the adverse 
environmental effects Is essential. Sufficient 
analysis of such alternatives and their cost 
and impact on the environment should ac¬ 
company the proposed action through the 
agency review process In order not to fore¬ 
close prematurely options which might have 
less adverse effects. 

6 . Relationship between local short-term 
uses of man's environment and the mainte¬ 
nance and enhancement of long-term pro¬ 
ductivity. This, in essence, requires the agen¬ 
cy to assess the action for cumulative and 
long-term effects from the perspective that 
each generation is trustee of the environ¬ 
ment for succeeding generations. 

7 . Irreversible and irretrievable commit¬ 
ment of resources. This requires the agency 
to Identify the extent to which the action 
curtails the range of beneficial uses of the 
environment. 

8 . Consultation with appropriate Federal 
agencies and review by State and local agen¬ 
cies developing and enforcing environmental 
standards. A discussion of all problems, ob¬ 
jections, and major points of view raised by 
other Federal, State, and local agencies and 
by private organizations and individuals in 
the review process of the draft statement and 
the disposition of the Issues involved should 
be reflected. 

9. Comments. All comments should be sub¬ 
mitted In writing to ( name of State Direc¬ 
tor ), ( address of State Office), within (90 
days for draft statements) and (30 days for 
final statements). Comments on the draft 
statement (will be) (were) considered In the 
development of the final statement. 

10. Loan and grant closing. No loans or 
grants from the Farmers Home Administra¬ 
tion will be closed prior to 90 days from the 
date of the draft statement and 30 days from 
the date the final statement is mode avail¬ 
able to the Council on Environmental Qual¬ 
ity, Washington, D.C. 

11. The draft environmental statement was 
sent to CEQ on (date). The final environ¬ 
mental statement was sent to CEQ on (date). 

12. Copies of statements may be reviewed 
in the National Office of the Farmers Home 
Administration, Washington, D.C., in the 
State Office located at (name and address), 
and in the County Office(s) at (name and 
address). Copies may be obtained from the 
U.S. Department of Commerce. National 
Technical Information Service, Springfield, 
Va. 22151. 

Dated: August 17, 1972. 

James V. Smith, 
Administrator , 

Fanners Home Administration . 
(FR Doc.72-14639 Filed 8-28-72;8:48 am] 


Title 8—ALIENS AND 
NATIONALITY 

Chapter I—Immigration and Natural¬ 
ization Service, Department of 
Justice 

MISCELLANEOUS AMENDMENTS TO 
CHAPTER 

PART 103—POWERS AND DUTIES OF 
SERVICE OFFICERS; AVAILABILITY 
OF SERVICE RECORDS 

The following amendments to Chapter 
I of Title 8 of the Code of Federal Regu¬ 
lations are hereby prescribed: 

In § 103.1, paragraph (h) is amended 
to read as follows: 

§ J03.1 Dclegalioim of authority. 

• * * • • 

(h) Special inquiry officers. Following 
selection by the Commissioners, the exer¬ 
cise of the powers and duties in this 
chapter regarding the conduct of exclu¬ 
sion and expulsion hearings, proceedings 
for withdrawal of school approval, pro¬ 
ceedings for rescission of adjustment of 
status, and such other proceedings which 
the Commissioner may assign them to 
conduct. 

• # * * ♦ 
PART 238—CONTRACTS WITH 
TRANSPORTATION LINES 

§ 238.3 [Amended] 

The listing of transportation lines in 
paragraph (b) Signatory lines of § 238.3 
Aliens in immediate and continuous 
transit is amended by adding the follow¬ 
ing transportation line in alphabetical 
sequence: “Condor Flugdienst GmbH.” 


PART 299— IMMIGRATION FORMS 

The listing of forms in § 299.1 is 
amended to reflect a change of form No. 
“1-256“ to “I-256A” and to reflect the 
current edition date of the following 
forms: 

§ 299.1 Prescribed forms. 


1-92 (5-1-72) Aircraft/Vessel Report. 
1-94 (9-1-71) Arrival-Departure Rec¬ 
ord. 

♦ ♦ * * * 

I-129B (3-1-72) Petition to Classify 
Nonimmigrant as Temporary Worker 
or Trainee. 


• • • • 

1-130 (10-1-71) Petition to Classify 

Status of Alien Relative for Issuance 
of Immigrant Visa. 


1-180 (9-1-71) 
Form 1-186. 
1-181 (10-1-71) 


Notice of Voidance ol 


Memorandum of Crea- 

si _' « _I T o«rfiii Permanent 


Residence. 
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1-191 (5-1-72) Application for Advance 
Permission to Return to Unrelin¬ 

quished Domicile. 

1-192 (2-10-72) Application for Ad¬ 

vance Permission to Enter as Nonim¬ 
migrant. 

• * * • * 

1-196 (4-10-72) Application for U.S. 

Citizen Identification Card. 
***** 

1-212 (3-18-72) Application for Per¬ 

mission to Reapply for Admission into 
the United States after Deportation or 
Removal. 

***** 

1-246 (4-10-72) Application for Stay of 
Deportation. 

I-256A (9-1-69) Application for Sus¬ 
pension of Deportation. 
***** 

1-287 (4-10-72) Special Care and At¬ 
tention for Alien. 
***** 

1-29OB (2-11-72) Notice of Appeal (to 
Regional Commissioner). 
***** 

1-296 (2-1-72) Notice to Alien Ordered 
Excluded by Special Inquiry Officer. 

• * * * • 

1-352 (3-15-72) Immigration Bond. 
***** 

1-485 (2-1-72) Application for Status 
as Permanent Resident. 


1-506 (11-1-71) Application for Change 
of Nonimmigrant Status. 
***** 

1-550 (5-1-72) Application for Verifi¬ 
cation of Last Entry of an Alien. 

• * * * * 

1-600 (3-15-72) Petition to Classify 
Orphan as an Immediate Relative. 

1-601 (9-1-71) Application for Waiver 
of Grounds of Excludability under Sec¬ 
tion 212(g), (h), or (i) of the Immi¬ 
gration and Nationality Act. 

1-612 (2-1-72) Application for Waiver 
of the Foreign Residence Requirement 
of Section 212(e) of the Immigration 
and Nationality Act, as amended. 


N— 585 (9-1-71) Application for Infor¬ 
mation from or Copies of Immigration 
and Naturalization Records. 

• • * * * 


PART 499—NATIONALITY FORMS 


The listing of Forms in § 499.1 is 
to reflect the current edition 
date of the following forms: 

§ 499.1 Prescribed forms. 


<7 - 1 ~ 71 > Application to File 
Declaration of Intention. 


Application for Info 
x?/ rom or Copies of Immigrate 
1 na Naturalization Records. 


(Sec. 103, 66 Stat. 173; 8 U.8.C. 1103) 

This order shall be effective on the 
date of its publication in the Federal 
Register (8-29-72). Compliance with the 
provisions of section 553 of title 5 of the 
United States Code (80 Stat. 383), as to 
notice of proposed rule making and de¬ 
layed effective date, is unnecessary in 
this instance and would serve no useful 
purpose because the amendment to 
§ 103.1(h) relates to agency manage¬ 
ment; the amendment to § 238.3(b) adds 
a transportation line to the listing; and 
the amendments to §§ 299.1 and 499.1 are 
editorial in nature. 

Dated: August 23, 1972. 

Raymond F. Farrell, 
Commissioner of 
Immigration and Naturalization. 

[FR Doc.72-14632 Filed 8-28-72;8:48 am] 


PART 103—powers and duties of 
SERVICE OFFICERS? AVAILABILITY 
OF SERVICE RECORDS 

PART 214—NONIMMIGRANT 
CLASSES 

Withdrawal of School Approval 

Reference is made to the notice of 
proposed rule making which was pub¬ 
lished in the Federal Register on 
June 30,1972 (37 F.R. 12964), pursuant to 
section 553 of Title 5 of the United States 
Code (80 Stat. 383) and in which there 
were set forth proposed amendments per¬ 
taining to the withdrawal of approval by 
the Service of a petition by a school or 
school system for the attendance of non¬ 
immigrant students. 

The representations which were re¬ 
ceived concerning the proposed rules of 
June 30, 1972, have been considered. 
Those proposed rules have been amended 
in the following respects: In proposed 
§ 214.4, paragraph (a) has been amended 
by deleting item (4), ‘‘failure to main¬ 
tain a sound financial condition," as a 
basis for withdrawal of school approval, 
and by redesignating items (5) and ( 6 ) 
as items (4) and (5), respectively. 

The proposed rules, as modified, are 
hereby adopted: 

In § 103.1, paragraph (e) is amended 
by adding a new subparagraph ( 10 a) to 
read as follows: 

§ 103.1 Delegations of authority. 


(e) Regional commissioners . 

(10a) Decisions by special inquiry offi¬ 
cers in proceedings to withdraw the ap¬ 
proval of petitions by schools, as pro¬ 
vided in § 214.4(J); 

• * • • • 
Part 214 is amended by revising § 214.3 
and adding a new § 214.4, a s follows: 


§ 214.3 [Amended] 

1. In § 214.3 Petitions for approval of 
schools, the last sentence of paragraph 
(h) Review of school approvals is 
amended to read as follows: “If upon 
completion of the review the district di¬ 
rector finds that the approval should be 
continued, he shall so notify the school 
when Form 1-17 was submitted as a peti¬ 
tion for continuation of approval; other¬ 
wise, he shall institute proceedings to 
withdraw its approval in accordance with 
§ 214.4(b). 

2. In § 214.3, paragraph (J) With¬ 
drawal of approval is revoked. 

3. A new § 214.4 is added to read as 
follows: 

§ 214.4 Withdrawal of school approval. 

(a) General . The approval by the 
Service, pursuant to section 101(a) (15) 
(F) of the Act and this part, of a peti¬ 
tion by a school or school system for the 
attendance of nonimmigrant students 
shall be withdrawn if the school or 
school system is no longer entitled to 
such approval for any reason including, 
but not limited to, the following: ( 1 ) 
Failure to submit reports required by 
5 214.3(g); (2) issuance of Certificates 
of Eligibility, Forms 1-20, to students 
lacking scholastic, financial, or language 
requirements; (3) failure to operate as 
a bona fide institution of learning; (4) 
failure to employ qualified professional 
personnel, or (5) failure to maintain 
proper facilities for instruction. 

(b) Notice. Whenever a district direc¬ 
tor has reason to believe that an ap¬ 
proved school or school system in his dis¬ 
trict is no longer entitled to approval, a 
proceeding shall be commenced by service 
upon its authorized representative of 
notice of intention to withdraw the ap¬ 
proval. The notice shall inform the au¬ 
thorized representative of the school or 
school system of the grounds upon which 
it is intended to withdraw its approval. 
In such a proceeding the authorized rep¬ 
resentative of the school or school sys¬ 
tem shall be known as the respondent. 
The notice shall also inform the re¬ 
spondent that he may, within 30 days of 
the date of service of the notice, submit 
written representations under oath sup¬ 
ported by documentary evidence setting 
forth reasons why the approval should 
not be withdrawn, and that he may. 
within such period, request a hearing 
before a special inquiry officer in sup¬ 
port of, or in lieu of his written answer. 
The respondent shall further be in¬ 
formed that he may have the assistance 
of or be represented by counsel or repre¬ 
sentative of his choice qualified under 
Part 292 of this chapter, without expense 
to the Government, in the preparation of 
his answer or in connection with his 
hearing, and that he may present such 
evidence in his behalf as may be relevant 
to the withdrawal. 
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(c) Allegations admitted; no answer 
filed; no hearing requested. If the an¬ 
swer admits all the allegations in the 
notice, or if no answer is filed within 
the 30-day period, or if no hearing is 
requested within such period, the dis¬ 
trict director shall withdraw the ap¬ 
proval previously granted and shall 
notify the respondent of the decision. No 
appeal shall lie from the district direc¬ 
tor’s decision. 

(d) Allegations contested or denied; 
hearing requested. If. within the pre¬ 
scribed time following service of the no¬ 
tice pursuant to paragraph (b) of this 
section, the respondent has filed an an¬ 
swer which contests or denies any allega¬ 
tion in the notice, or a hearing is 
requested, a hearing pursuant to para¬ 
graph (f) of this section shall be con¬ 
ducted by a special inquiry officer and 
the procedures specified in §§ 242.10, 
242.13, 242.14 (c), (d), and (e), and 
242.15 of this chapter shall apply. 

(e) Special inquiry officer's authority; 
withdrawal and substitution. In any pro¬ 
ceeding conducted under this section, the 
special inquiry officer shall have au¬ 
thority to interrogate, examine, and 
cross-examine the respondent and other 
witnesses, to receive evidence, to deter¬ 
mine whether approval shall be with¬ 
drawn, to make decisions thereon, 
including an appropriate order, and to 
take any other action consistent with 
applicable provisions of law and regu¬ 
lations as may be appropriate to the dis¬ 
position of the case. The special inquiry 
officer may, in his discretion, consider 
any information and views furnished by 
the Office of Education of the United 
States, which shall be made part of the 
record of proceeding and may be re¬ 
butted by the respondent. Nothing con¬ 
tained in this section shall be construed 
to diminish the authority conferred on 
special inquiry officers by the Act. The 
special inquiry officer assigned to con¬ 
duct a hearing shall, at any time, with¬ 
draw if he deems himself disqualified. 
If a hearing has begun but no evidence 
has been adduced other than the notice 
and answer, if any, pursuant to para¬ 
graphs (b) and (d) of this section, or 
if a special inquiry officer becomes un¬ 
available to complete his duties within 
a reasonable time, or if at any time the 
respondent consents to a substitution, 
another special inquiry officer may be 
assigned to complete the case. The new 
special inquiry officer shall familiarize 
himself with the record in the case and 
shall state for the record that he has 
done so. 

(f) Hearing —(1) Trial attorney. The 
Government shall be represented at the 
hearing by a trial attorney who shall 
have authority to present evidence, and 
to interrogate, examine, and cross-ex¬ 
amine the respondent and other wit¬ 
nesses. The trial attorney is authorized 
to appeal from a decision of the special 
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inquiry officer pursuant to paragraph 
(j) of this section and to move for re¬ 
opening or reconsideration pursuant to 
paragraph (k) of this section. 

(2) Opening. The special inquiry offi¬ 
cer shall advise the respondent of the 
nature of the proceeding and the legal 
authority under which it is conducted; 
advise the respondent of his right to 
representation, at no expense to the Gov¬ 
ernment, by counsel of his own choice 
qualified under Part 292 of this chapter, 
and require him to state then and there 
whether he desires representation; ad¬ 
vise the respondent that he will have a 
reasonable opportunity to examine and 
object to the evidence against him, to 
present evidence in his own behalf, and 
to cross-examine witnesses presented by 
the Government; place the respondent 
under oath; read the allegations in the 
notice to the respondent and explain 
them in nontechnical language, and en¬ 
ter the notice and respondent’s answer, 
if any, as exhibits in the record. 

(3) Pleading by respondent. The spe¬ 
cial inquiry officer shall require the re¬ 
spondent to state for the record whether 
he admits or denies the allegations con¬ 
tained in the notice, or any of them, and 
whether he concedes that the approval 
of the petition by the school or school 
system for the attendance of nonimmi¬ 
grant students should be withdrawn. 
If the respondent admits all of the alle¬ 
gations and concedes that the approval 
in his case should be withdrawn under 
the allegations set forth in the notice, 
and the special inquiry officer is satisfied 
that no issues of law or fact remain, he 
may determine that cause for with¬ 
drawal as alleged has been established 
by the respondent’s admissions. The al¬ 
legations contained in the notice shall 
be taken as admitted when the respond¬ 
ent, without reasonable cause, fails or 
refuses to attend or remain in attend¬ 
ance at the hearing, 

(g) Decision and order. The decision 
of the special inquiry officer may be oral 
or written. Except when a determina¬ 
tion of withdrawal is based on the re¬ 
spondent’s admissions pursuant to para¬ 
graph (f) (3) of this section, the decision 
shall include a discussion of the evi¬ 
dence and findings as to withdrawal. The 
formal enumeration of findings is not 
required. The order shall direct either 
that the proceeding be terminated or 
that the approval be withdrawn. 

(h) Notice of decision —(1) Written 
decision. A written decision shall be 
served upon the respondent and the trial 
attorney, together with the notice of the 
right to appeal pursuant to Part 103 of 
this chapter. 

(2) Oral decision. An oral decision 
shall be stated by the special inquiry of¬ 
ficer in the presence of the respondent 
and the trial attorney at the conclusion 
of the hearing. Unless appeal from the 
decision is waived, the respondent shall 
be furnished with Notice of Appeal, 


Form I-290B, and advised of the provi¬ 
sions of paragraph (j) of this section. A 
typewritten copy of the oral decision 
shall be furnished at the request of the 
respondent or the trial attorney. 

(i) Finality of order. The order of the 
special inquiry officer shall be final ex¬ 
cept when the case is certified to the 
regional commissioner as provided in 
Part 103 of this chapter or an appeal 
is taken to the regional commissioner by 
the respondent or the trial attorney. 

(j) Appeals. Pursuant to Part 103 of 
this chapter, an appeal from a decision 
of a special inquiry officer under para¬ 
graph (g) of this section shall lie to the 
regional commissioner having jurisdic¬ 
tion over the district in which the pro¬ 
ceeding was commenced. An appeal shall 
be taken within 15 days after the mail¬ 
ing of a written decision or the stating 
of an oral decision. The reasons for the 
appeal shall be stated briefly in the no¬ 
tice of appeal, Form I-290B; failure to 
do so may constitute a ground for dis¬ 
missal of the appeal by the regional 
commissioner. 

(k) Reopening or reconsideration . Ex¬ 
cept as otherwise provided in this sec¬ 
tion, a motion to reopen or reconsider 
shall be subject to the requirements of 
§ 103.5 of this chapter. The special in¬ 
quiry officer may upon his own motion, 
or upon motion of the trial attorney or 
the respondent, reopen or reconsider any 
case in which he has made a decision, 
unless jurisdiction in the case is vested 
in the regional commissioner under Part 
103 of this chapter. A motion to reopen 
shall not be granted by a special in¬ 
quiry officer unless he is satisfied that 
evidence sought to be offered is material 
and was not available and could not 
have been discovered or presented at the 
hearing. 

(Sec. 103, 66 Stat. 173; 6 USC.1103) 

The basis and purpose of the above- 
prescribed regulations are to provide that 
when withdrawal of Service approval of 
a petition by a school or school system 
for the attendance of nonimmigrant stu¬ 
dents is contested, the school or school 
system shall be entitled to a bearing 
before a special inquiry officer with the 
attendant rights of counsel, preseitta- 
tion of evidence and witnesses, cross- 
examination, and the right of appeal. 

This order shall be effective on the 
date of its publication in the Federal 
Register (8-29-72). Compliance with the 
provisions of section 553 of title 5 of the 
United States Code (80 Stat. 383). as to 
delayed effective date, is unnecessary in 
this instance and would serve no useful 
purpose because the above rules confer a 
benefit upon the persons affected thereby. 

Dated: August 23,1972. 

Raymond F. Farrell. 

Commissioner of 
Immigration and Naturalization. 

[FR Doc.72-14633 Filed 8-28-72:8:48 un] 
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Title 9—ANIMALS AND 
ANIMAL PRODUCTS 

Chapter I—Animal and Plant Health 
Inspection Service, Department of 
Agriculture 

SUBCHAPTER D—EXPORTATION AND IMPORTA¬ 
TION OF ANIMALS (INCLUDING POULTRY) 
AND ANIMAL PRODUCTS 

part 92— IMPORTATION OF CER¬ 
TAIN ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS: INSPECTION AND 
OTHER REQUIREMENTS FOR CER¬ 
TAIN MEANS OF CONVEYANCE 
AND SHIPPING CONTAINERS 
THEREON 


Restrictions on Importation of Birds 


Pursuant to the provisions of section 
2 of the Act of February 2, 1903, as 
amended, and sections 2, 3, 4, and 11 of 
the Act of July 2, 1962 (21 U.S.C. Ill, 
134a, 134b, 134c, and 134f), Part 92, Title 
9, Code of Federal Regulations is hereby 
amended in the following respects: 

1. In Part 92, in the Table of Contents 
the reference to § 92.5a is deleted. 

2. In § 92.1, paragraph (j) is amended 
to read: 


§92.1 Definitions. 

• * • « » 

(j) (1) Poultry. Chickens, ducks, geese, 
swans, turkeys, pigeons, doves, pheas¬ 
ants, grouse, partridges, quail, guinea 
fowl, and pea fowl, of all ages, including 
eggs for hatching. 

(2) Birds. All members of the class 
aves (including eggs for hatching) other 
than poultry. 


3. In § 92.2, paragraphs (b) and (c) 
are deleted, and new paragraphs (b), 
(c), and (d) are added to read: 

§ 92.2 General prohibitions; except ions. 


(b) in order to protect the poultry in¬ 
dustry of the United States from exotic 
Newcastle disease and other communi- 
cable diseases of poultry, the importation 
of birds into the United States is pro- 
moited, except as provided in paragraph 

(c) or <d) of this section. 
f„ (b) (c) £ consisting of no more than 
wo pet birds, which are not known to be 
nected with or exposed to any com- 
municable disease of poultry, which are 
(prlor t0 release port of 

JrP? which are Personal pets, may 
oe imported by the owner thereof at any 
S of e ? tr y designated in § 92.3 or at a 
“UTOiybase designated in specific cases 
el J} e Administrator, Veterinary 

That such birds are 
upon P° rfc of entry veterinary in- 
spection Bader 5 92.3 to be free of poultry 
¥ owner importing such birds 
and furnishes to the Deputy Ad- 
wistrator. Veterinary Services, (1) a 


notarized declaration under oath or af¬ 
firmation stating that the bird or birds 
have been in his possession for a mini¬ 
mum of 90 days preceding importation 
and that during such time such birds 
have not been in contact with poultry or 
other birds (for example, association 
with other avian species at exhibitions 
or in aviaries), and (2) an agreement on 
a form obtainable from a Federal inspec¬ 
tor at the port of entry stating (i) that 
the birds will be maintained in confine¬ 
ment in his personal possession separate 
and apart from all poultry and other 
birds for a minimum period of 30 days 
following importation, at a place ap¬ 
proved by the Deputy Administrator and 
will be made available for health inspec¬ 
tion and testing by Department inspec¬ 
tors upon request until released at the 
end of such period by such an inspector, 
and (ii) that appropriate Federal officials 
in the State of destination 8 will be Im¬ 
mediately notified if any signs of disease 
are noted in any of the birds or any of 
the birds die during that period; and 
such person complies with the terms of 
such agreement: And provided further, 
That the Deputy Administrator, Veteri¬ 
nary Services, may upon request in 
specific cases permit the importation in 
accordance with the conditions pre¬ 
scribed in this paragraph of more than 
two such birds that are personal pets 
when he determines in the specific case 
that such importation will not involve a 
risk of introduction or spread of any 
communicable disease of poultry. 

(d) The provisions in this Part 92 
shall not apply to healthy birds not 
know’ll to be infected with or exposed 
within the 90 days preceding their ar¬ 
rival in the United States to communi¬ 
cable diseases of poultry and which are 
maintained under continuous confine¬ 
ment aboard an ocean vessel or aircraft 
while in U.S. territory: Provided , That 
the captain of the vessel or aircraft, if 
it enters any port of the United States, 
executes and furnishes to the collector of 
customs at the port a declaration stating 
that the birds will be retained aboard 
such means of conveyance under the 
conditions required by this paragraph: 
And provided further , That Department 
inspectors may inspect birds on board 
such means of conveyance as provided 
in section 5 of the Act of July 2, 1962 (21 
U.S.C. 134d), to ascertain w’hether such 
conditions are met, and dispose of such 
birds in accordance with section 2 of the 
Act of July 2. 1962 (21 U.S.C. 134a), if 
the conditions are not met. 

§92.3 [Amended] 

4. In § 92.3, paragraph (f) is deleted. 

§ 92.4 [Amended] 

5. In § 92.4(b), in the fourth sentence, 
the phrase “(and psittacine and mynah 
birds) " and the phrase “psittacine and 
mynah birds" in the second set of paren¬ 
theses are deleted. 


• Owners win be provided a copy of the 
agreement containing the name and address 
of the appropriate Federal officials In the 
State of destination. 


§ 92.5 [Amended] 

6. In § 92.5, footnote 5 and the refer¬ 
ence thereto in the section heading, and 
all of paragraph (b) (2) are deleted. 

§ 92.5a [Deleted] 

7. Section 92.5a is deleted in its en¬ 
tirety. 

§92.8 [Amended] 

8. In § 92.8, paragraph (b) is deleted. 
§92.11 [Amended] 

9. In § 92.11, paragraph (c)(2) is de¬ 
leted. 

§92.19 [Amended] 

10. In §92.19, in paragraph (a), the 
phrase “(but is required for all species 
of psittacine and Greater and Lesser In¬ 
dian Hill Mynah birds of the species 
Gracula religiosa)" is deleted, and para¬ 
graph (a)(2) is amended by changing 
the phrase “for 90 days or longer." to 
read “for 60 days or longer." 

§ 92.26 [Amended] 

11. In the heading of § 92.26, the 

phrase “(and birds)" is deleted: and in 
the text of § 92.26, the phrase “(and all 
psittacine species and all Greater and 
Lesser Indian Hill Mynah birds of the 
species Gracula religiosa)" is deleted. 

§92.27 [Amended] 

12. In 5 92.27(c), the phrase “and 
birds" is deleted. 

§92.38 | Amended] 

13. In the heading of § 92.38, the 

phrase “(and birds)" is deleted; and in 
the text of § 92.38, the phrase “(and all 
psittacine species and all Greater and 
Lesser Indian Hill Mynah birds of the 
species Gracula religiosa)" is deleted. 

(Sec. 2, 32 Stat. 792. as amended; secs. 2, 
3. 4, and 11. 76 Stat. 129. 130, 132; 21 U.S.C. 

Ill, 134a, 134b, 134c. 134f; 29 F.R. 16210. as 

amended; 37 F.R. 6327. 6505) 

Effective date. The foregoing amend¬ 
ments shall become effective upon issu¬ 
ance, except for shipments then in transit 
to the United States (i.e., loaded aboard 
a commercial carrier and en route to the 
United States). 

On March 10, 1972, regulations were 
published in the Federal Register which 
restricted the importation of all psitta¬ 
cine and mynah birds. This action was 
deemed necessary to protect the poultry 
of the United States from exotic New¬ 
castle disease since the virus of this dis¬ 
ease had been isolated in several in¬ 
stances from such birds. 

Evidence was accumulated substantiat¬ 
ing the presence of exotic Newcastle dis¬ 
ease among exotic birds which had been 
imported into the United States as early 
as October 1971, and that in November 
1971, the disease had spread to poultry 
of the United States from shipments of 
exotic birds which entered the United 
States from Central and South America. 
Direct shipments of birds from foreign 
countries also resulted In outbreaks of 
exotic Newcastle disease in various pet 
bird operations. 
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For the past 20 years USDA import 
quarantine restrictions on poultry (mem¬ 
bers of the Orders Anseriformes, Galli- 
formes, and Columbiformes) have suc¬ 
cessfully prevented the introduction of 
foreign diseases into U.S. poultry through 
importation of such birds. However, evi¬ 
dence more recently accumulated has 
shown that additional exotic species of 
birds have introduced the virus of exotic 
Newcastle disease and that the virus of 
this disease has been isolated from 14 
different species of such birds on 12 sep¬ 
arate occasions. Research advisors to 
APHIS have stated that all avian species 
must be considered susceptible to exotic 
Newcastle disease or can serve as a 
mechanism for introduction of this dis¬ 
ease into the United States. 

Palmer and Trainer in Infectious and 
Parasitic Diseases of Wild Birds, pages 
4 and 5 (1971), list 69 species of wild 
birds that have been shown to be natu¬ 
rally infected or experimentally sus¬ 
ceptible to Newcastle disease virus. This 
work does not imply that exotic New¬ 
castle disease affects only the 69 species 
of birds cited, but to the contrary, indi¬ 
cates that when more documentation is 
accumulated all species of birds may be 
found to be susceptible to the disease. 

Poultry is not included in this prohibi¬ 
tion since, as stated above, existing im¬ 
port restrictions on poultry have success¬ 
fully prevented the introduction of ex¬ 
otic Newcastle disease by this source. 
These restrictions include veterinary in¬ 
spection and certification of freedom 
from disease and exposure thereto at 
origin, plus inspection and quarantine 
and testing as required on arrival in the 
United States. 

Should exotic Newcastle disease be¬ 
come established in poultry of the United 
States, the anticipated loss for the first 
year is estimated to be $500 million. In 
addition, the country would be deprived 
of an economical source of animal pro¬ 
tein in the Nation’s diet. 

To protect the poultry of the United 
States from exotic Newcastle disease, an 
emergency was declared to exist by the 
Secretary of Agriculture, March 14, 1972, 
and measures were placed in effect to 
eradicate exotic Newcastle disease from 
the United States. 

It is inconsistent to carry out emer¬ 
gency exotic Newcastle disease eradica¬ 
tion procedures in poultry of the United 
States while at the same time continuing 
to permit birds which may harbour the 
virus of such disease to be imported. 
The unrestricted movement of all birds 
into the United States from any country 
of the world constitutes a risk to poultry 
of the United States, and accordingly 
the foregoing amendments are hereby 
promulgated to prohibit the movement 
into the United States of all avian species 
except as provided in the regulations. 

The amendments reflect changes 
which are essential to protect the poultry 
of the United States and must be placed 
in effect promptly to accomplish their 
objectives. 

Accordingly, under the administrative 
procedure provisions in 5 UJ3.C. 553, it 


is found upon good cause that notice and 
other public procedure with respect to 
the amendments are impracticable and 
contrary to the public interest, and good 
cause is found for making them effective 
less than 30 days after publication in the 
Federal Register. 

Done at Washington, D.C., this 24th 
day of August 1972. 

G. H. Wise, 

Acting Administrator, Animal 
and Plant Health Inspection Service. 
[FR Doc.72-14678 Filed 8-28-72:8:49 ami 


PART 92—IMPORTATION OF CER¬ 
TAIN ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND 
OTHER REQUIREMENTS FOR CER¬ 
TAIN MEANS OF CONVEYANCE 
AND SHIPPING CONTAINERS 
THEREON 

General Prohibitions; Exceptions 

Pursuant to the provisions of section 
2 of the Act of February 2, 1903, as 
amended, and sections 2, 3, 4. and 11 of 
the Act of July 2, 1962 (21 U.S.C. 111, 
134a. 134b, 134c, and 134f), Part 92, 
Title 9. Code of Federal Regulations is 
hereby amended as follows: 

In § 92.2, paragraph (a) is amended to 
read: 

§ 92.2 General prohibitions; exceptions. 

(a) No animal or product subject to 
the provisions of this part shall be 
brought into the United States except in 
accordance with the regulations in this 
part and Part 94 of this subchapter; nor 
shall any such animal or product be 
handled or moved after physical entry 
into the United States before final re¬ 
lease from quarantine or any other form 
of governmental detention except in 
compliance with such regulations: Pro¬ 
vided, That the Deputy Administrator 
may upon request in specific cases permit 
animals or products to be brought into 
or through the United States, under such 
conditions as he may prescribe, when he 
determines in the specific case that such 
action will not endanger the livestock or 
poultry of the United States. 

* # ♦ ♦ • 

(Sec. 2, 32 Stat. 792, as amended; secs. 2. 3, 
4. and 11, 76 Stat. 129, 130. 132; 21 U.S.C. Ill, 
134a, 134b. 134c, 134f; 29 F.R. 16210, as 
amended; 37 F.R. 6327, 6506) 

Effective date. The foregoing amend¬ 
ment shall become effective upon 
publication in the Federal Register 
(8-29-72). 

The amendment would provide for the 
Deputy Administrator upon specific re¬ 
quest to permit animals (including poul¬ 
try but not other birds) or products to 
be brought into or through the United 
States under conditions prescribed by 
him in each specific case when he deter¬ 
mines that such action will not endanger 
the livestock or poultry of the United 
States. 


The amendment relieves certain re¬ 
strictions presently imposed but no longer 
deemed necessary to prevent the in¬ 
troduction and spread of disease and 
must be made effective promptly to be of 
maximum benefit to affected persons. 

Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it 
is found upon good cause that notice and 
other public procedure with respect to 
the amendment are impracticable, and 
unnecessary, and good cause is found for 
making it effective less than 30 days 
after publication in the Federal Reg¬ 
ister. 

Done at Washington, D.C., this 24th 
day of August 1972. 

G. H. Wise, 

Acting Administrator, Animal 
and Plant Health Inspection 
Service . 

(FR Doc.72-14679 Filed 8-28-72; 8:49 ami 


Title 14—AERONAUTICS AND 
SPACE 

Chapter 1—Federal Aviation Adminis¬ 
tration, Department of Transportation 

[Airspace Docket No. 72-SO-54] 

PART 71—designation of federal 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 


Alteration of Control Zone 


The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to alter the Beaufort, S.C., con¬ 


trol zone. 

The Beaufort control zone is described 
in § 71.171 (37 F.R. 2056), and is desig¬ 
nated as part time, with the capability of 
changing the effective time by NOTAM. 
Since this provision is specifically pro¬ 
vided for seasonable trends, it is no longer 
required at Beaufort MCAS. It is neces¬ 
sary to alter the description to reflect this 
change. Since this amendment is edi¬ 
torial in nature, notice and public pro¬ 
cedure hereon are unnecessary. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations 
is amended, effective 0901 G.m.t., Sep¬ 
tember 1. 1972, as hereinafter set forth. 

In § 71.171 (37 FJR. 2056), the Beau¬ 
fort, S.C., control zone is amended as fol¬ 
lows : 

All after "8.5 miles northeast of the 
RBN • • • ” is deleted and "This con¬ 
trol zone is effective from 0700 to 230 

hours, local time, daily .Is sub- 

stituted therefor. 


(Sec. 307(a). Federal Aviation Act of 1958, 
49 U.S.C. 1348(a): sec. 6(c), Department o 
Transportation Act, 49 U.S.G. 1655(c)) 


▼ _1 1— HaUU no 




A tunicf 1 8. 


Phillip M. Swatek, 
Director, Southern Region* 
[FR Doc.72-14626 Filed 8-28-72;8:48 am] 
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| Airspace Docket No. 72-SW-43) 

p ART 7i_DESIGNATION of federal 
airways, area low routes, 

CONTROLLED AIRSPACE, AND RE- 

PORTING POINTS 

Alteration of Transition Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to alter controlled airspace in the 
Dallas-Fort Worth, Tex., terminal area. 

On July 11, 1972, a notice of proposed 
rule making was published in the Federal 
Register (37 F.R. 13558) stating the 
Federal Aviation Administration pro¬ 
posed to alter the Dallas-Fort Worth, 
Tex., 700-foot transition area. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of com¬ 
ments. All comments received were fav¬ 
orable. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations 
is amended, effective 0901 G.m.t.. Novem¬ 
ber 9. 1972, as hereinafter set forth. 

In § 71.181 (37 FJt. 2143), the Dallas- 
Fort Worth, Tex., transition area is 
amended by deleting “to latitude 32°23'- 
00" N.. longitude 97°05'00" W., to lati¬ 
tude 32* *25'00" N.. longitude 97°29'00" 
W.: thence north along longitude 97°29'- 
00" W. to and clockwise along the arc of a 
23-mile-radius circle centered at latitude 
32*46'20" N.. longitude 97°26'30" W.;” 
and substituting therefor “to latitude 
32"23'00" N., longitude 97°05'00" W.; to 
latitude 32°16'30" N. f longitude 97°25'- 
30" W.; to latitude 32°19'30" N., longi¬ 
tude 97°33'00" W.: thence north along 
longitude 97*33'00" W. to and clockwise 
along the arc of a 23-mile-radius circle 
centered at latitude 32*46'20" N., longi¬ 
tude 97°26'30" W.;”. 

(Sec. 3fl7(a), Federal Aviation Act of 1958, 
• U -S-C. 1348; sec. 6(c) Department of 
Transportation Act, 49 U.S.C. 1655(c)) 

Issued in Fort Worth, Tex., on Au¬ 
gust 18. 1972. 

R. V. Reynolds, 

Acting Director, Southwest Region. 

|FR Doc.72-14627 Filed 8-28-72;8:48 am] 


Chapter II—Civil Aeronautics Board 
SUBCHAPTER B —PROCEDURAL REGULATIONS 

[Reg. PR-130; Arndt. 141 

PART 302— RULES OF PRACTICE IN 
ECONOMIC PROCEEDINGS 

Service on All-Cargo Commuter Air 
Carriers 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
°n the 23rd day of August 1972. 
pnn notice °* Proposed rule making 
R-34, 1 the Board proposed to amend 
an 302 of its Procedural Regulations 
* CFR Part 302) to require service 
Ja exem Ption applications on affected 

,Junt 5 ’ 37 F_R. 11485. Docket 24526. 
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all-cargo commuter air carriers which 
publish schedules in the “Air Cargo 
Guide." s 

The only comment in response to the 
rule making notice was filed by the Na¬ 
tional Air Transportation Conferences, 
Inc./ and that comment supports the 
proposed rule. Accordingly, we have de¬ 
termined to adopt the rule as proposed, 
and we incorporate herein the tentative 
findings made in PDR-34. 

Since this rule is only procedural and 
no person has objected to its adoption 
after notice and public procedure were 
had thereon, the Board finds that the 
amendment may be made effective 
immediately. 

In consideration of the foregoing, the 
Civil Aeronautics Board hereby amends 
paragraph (b) of § 302.403 of the Pro¬ 
cedural Regulations (14 CFR 302.403 
(b)), effective August 23, 1972, the para¬ 
graph as amended to read as follows: 

§ 302.103 Service of application. 

* * • * * 

(b) Persons to be served. Except in the 
case of an application for an exemption 
from sections 403 and 404 of the Act or 
an application for exemption which will 
permit the applicant to render irregular 
services only other than between speci¬ 
fied points, a copy of an application shall 
be served on the following parties who 
shall be presumed to have an interest in 
the subject matter of the application: 
(1) Any air carrier which is authorized 
to render regular service to any point in¬ 
volved in the application; (2) any person 
whose application for a certificate of 
public convenience and necessity, or for 
an exemption, authorizing regular serv¬ 
ice to or from any such point has been 
filed with, and which has not been finally 
disposed of by. the Board; (3) the chief 
executive of any State, territory, or pos¬ 
session of the United States in which 
any such point is located; Provided , how¬ 
ever, That if there be a State commission 
or agency having jurisdiction over trans¬ 
portation by air, service shall be made on 
such commission or agency, rather than 
the chief executive of the State; (4) the 
chief executive of the city, town, or other 
unit of local government at any such 
point located In the United States or any 
territory or possession thereof; (5) the 
Board, commission, manager, or other 
body or individual having direct super¬ 
vision over and responsibility for the 
management of the airport located in the 
United States and which is being used 
to serve such point at the time the appli¬ 
cation is filed; and (6) any commuter 
air carrier which operates pursuant to 
Part 298 of this chapter or other exemp¬ 
tion authority which provides at least 
five round trips per week between two or 
more points, one of which is involved in 
such application, and which publishes 
schedules in the “Official Airline Guide,” 


1 A carrier trade publication. 

* The air taxi trade association whose peti¬ 
tion Initiated this proceeding. 
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or in the “Air Cargo Guide.” which in¬ 
clude service to the point involved in 
the application. 

• • * • • 

(Secs. 204(a), 1001. Federal Aviation Act of 
1958. as amended. 72 Stat. 743. 788; 49 US.C. 
1324, 1481) 

By the Civil Aeronautics Board. 

[seal! Harry J. Zink, 

Secretary . 

|FR Dcc.72-14661 Filed 8-28-72:8:52 amj 

Title 17—COMMODITY AND 
SECURITIES EXCHANGES 

Chapter II—Securities and Exchange 
Commission 

[Release IA-327] 

PART 275—GENERAL RULES AND 
REGULATIONS, INVESTMENT AD¬ 
VISERS ACT OF 1940 

Definition of “Investment Perform¬ 
ance” of an Investment Company 
and “Investment Record” of an 
Index of Securities Prices. 

On April 6, 1972, the Securities and 
Exchange Commission published notice 
(Investment Advisers Act Release No. 316 
and in the Federal Register issue of 
April 19, 1972, 37 F.R. 7713) that it has 
under consideration the adoption of Rule 
205-1 (17 CFR 275.205-1) under the In¬ 
vestment Advisers Act of 1940 (Act) (15 
U.S.C. 80b-l et seq.), as amended by the 
Investment Company Amendments Act 
of 1970 (Public Law 91-547) the “1970 
Act”). All interested persons were invited 
to comment on the proposal. The Com¬ 
mission has considered all of the com¬ 
ments and suggestions received and has 
determined to adopt Rule 205-1 in the 
form set forth below. The rule is adopted 
pursuant to the authority granted the 
Commission in sections 205 and 211 of 
the Act (15 U.S.C. 80b-205. 80b-211). 

Under section 205, as amended, all per¬ 
formance fee contracts are prohibited 
unless compensation under them in¬ 
creases and decreases proportionately 
with investment performance of the 
company over a specified period in rela¬ 
tion to the investment record of an ap¬ 
propriate index of securities prices or 
such other measure of investment per¬ 
formance as the Commission by rule, reg¬ 
ulation, or order may specify. The point 
from which increases and decreases in 
compensation are measured must be the 
fee which is paid or earned when the in¬ 
vestment performance of the company is 
equivalent to that of the index. 

Section 211 of the Act gives the Com¬ 
mission authority to issue such rules and 
regulations as are necessary or appro¬ 
priate to the exercise of the function 
and powers conferred upon it under the 
Act. 

For investment company “investment 
performance” to be comparable to the 
“investment record” of an index, all in- 
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crements, both in the performance of 
the investment company and of the in¬ 
dex, should be taken into account. Rule 
205-1 requires that in computing the 
“investment performance” of the invest¬ 
ment company and the “investment rec¬ 
ord” of the index, distributions of real¬ 
ized capital gains by the investment com¬ 
pany, dividends paid by the investment 
company out of its investment income, 
and all cash distributions of the com¬ 
panies whose stocks comprise the index 
are to be treated as reinvested. 1 

In the rule as originally proposed, the 
“investment performance” of an invest¬ 
ment company for any period was defined 
as the sum of the change in its net asset 
value per share during such period and 
the value of its cash distributions per 
share accumulated to the end of such 
period. The rule, as adopted, differs from 
the original proposal in that the value 
of capital gains taxes paid or payable 
on undistributed realized capital gains is 
also to be included in this sum from the 
date of which provisions is made for such 
taxes.* The value of such taxes is an addi¬ 
tional increment attributable to the in¬ 
vestment performance of the investment 
company and as such should be included 
in it. The sum is to be expressed as a 
percentage of the company’s net asset 
value per share at the beginning of such 
period. 

As in the original proposal, distribu¬ 
tions of realized capital gains and of div¬ 
idends paid from investment income of 
the investment company are to be treat¬ 
ed as reinvested at the net asset value per 
share in effect at the close of business on 
the record date for the payment of such 
distributions or dividends. However, a 
statement has been added to the rule to 
make clear that such distributions are to 
be reinvested at the “ex-distributions” 
price. 

Paragraph (b) of Rule 205-1, which 
defines the “investment record” of an ap¬ 
propriate index of securities prices, spec¬ 
ifies that it shall include “the value, com¬ 
puted consistently with the index, of cash 
distributions made by companies whose 


I Rule 205-1 is designed to clarify the sec¬ 
tion 205 requirements for measuring Invest¬ 
ment performance for those Investment com¬ 
panies which Include performance fee ar¬ 
rangements in their investment advisory 
contracts. It Is not intended to prescribe an 
industry standard for computing rates of re¬ 
turn and should not be considered as modify¬ 
ing the Commission's statement of policy in 
any respect. 

#See Rule 6-02-9 of Article 6 of Regula¬ 
tion S-X. Under Subchapter M of the In¬ 
ternal Revenue Code, most investment com¬ 
panies receive ••pass-through” treatment 
with respect to distributions of realized capi¬ 
tal gains to their shareholders. These distri¬ 
butions are taxable to the shareholders as 
capital gains. However, a number of invest¬ 
ment companies elect to retain capital gains 
and pay the taxes on such undistributed 
gains. Shareholders of these companies must 
Include a proportionate share of the undis¬ 
tributed capital gains in their Income tax 
returns and in turn receive a tax credit 
equal to the proportionate share of the capi¬ 
tal gains taxes paid by the Investment com¬ 
pany. (Section 852(b) (8) (D) of the Internal 
Revenue Code.) 


securities compromise the index accumu¬ 
lated to the end of such period.” ■ 

Commission action: 

Part 275 of Chapter II of Title 17 of the 
Code of Federal Regulations is amended 
by adding a new § 275.205-1 reading as 
follows: 

§ 275.205—1 Definition of “investment 
performance'’ of an investment com¬ 
pany and “investment record” of an 
appropriate index of securities prices. 

(a) “Investment performance” of an 
investment company for any period shall 
mean the sum of: 

(1) The change in its net asset value 
per share during such period; 

(2) The value of its cash distributions 
per share accumulated to the end of such 
period; and 

(3) The value of capital gains taxes per 
share paid or payable on undistributed 
realized long-term capital gains accu¬ 
mulated to the end of such period; 

expressed as a percentage of its net as¬ 
set value per share at the beginning of 
such period. For this purpose, the value 
of distributions per share of realized 
capital gains, of dividends per share 
paid from investment income and of 
capital gains taxes per share paid or 
payable on undistributed realized long¬ 
term capital gains shall be treated as 
reinvested in shares of the investment 
company at the net asset value per share 
in effect at the close of business on the 
record date for the payment of such 
distributions and dividends and the date 
on which provision is made for such 
taxes, after giving effect to such distribu¬ 
tions, dividends and taxes. 

(b) “Investment record” of an ap¬ 
propriate index of securities prices for 
any period shall mean the sum of: 

(1) The change in the level of the in¬ 
dex during such period; and 

(2) The value, computed consistently 
with the index, of cash distributions 
made by companies whose securities com¬ 
prise the index accumulated to the end 
of such period; 

expressed as a percentage of the index 
level at the beginning of such period. 
For this purpose cash distributions on 
the securities which comprise the index 
shall be treated as reinvested in the in¬ 
dex at least as frequently as the end 
of each calendar quarter following the 
payment of the dividend. 

(Secs. 205, 211, 54 Stat. 852, 74 Stat. 887, 15 
U.S.C. 80b-205, 80b-211; sec. 25, 84 Stat. 1432, 
1433, Public Law 91-547) 

In order not to disrupt existing rela¬ 
tionships and to permit an orderly 
change in presently effective incentive 
fee arrangements, the rule shall take 
effect on September 1, 1973, or, with 
respect to any particular investment 
company within 60 days of its first regu¬ 
lar annual meeting of shareholders held 


• Exhibits I and n contain illustrations of 
how the Investment record of the Standard 
& Poor’s 500 Stock Composite Index and the 
NYSE Composite Index may be adjusted to 
reflect the reinvestment of cash distributions 
in accordance with the rule. 


on or after September 30, 1972, which¬ 
ever is sooner. 

By the Commission. 

[seal] Ronald F. Hunt, 

Secretary. 

August 8,1972. 

Exhibit I 

METHOD OF COMPUTING THE INVESTMENT RECORD Of TOT 
STANDARD A POOR'S 500 STOCK COMPOSITE INDEX FOX 
CALENDAR 1071 


Quarter ending— 


Quarterly dividend 
yield-coni poflt* index 

Index-- 

value« Annual Quarterly 
percent * percent» 
O'* of annual) 


Doc. 1970. 

92.15... 



Mar. 1971. 

.... 100.31 

3.10 

0.78 

June 1971. 

99.70 

3.11 

.78 

Sept. 1971. 

98.34 

3.14 


Dec. 1971.. 

.... 102.09 

3.01 

.75 


»Source: Standard & Poor’s Trade and SecurlUa 
Statistics, Jan. 1972, p. 33. 

* Id. See Standard A Poor’s Trade and Recudtlw 
Statistics Security and Price Index Record—1970 Edi¬ 
tion, p. 133, for explanation of quarterly dividend yield. 

•Quarterly iiercentages have been rounded to two 
decimal places. 

Chango In index value for 1071:102.09- 02.15 -9.94 

Accumulated value of dividends for 1971: 

Quarter ending: March June Sept. Dec. 

' Percent yield-L007BX1.0078XL 0070X1.0078-1.00 

—.0314 

Aggregate value of dividends paid, assuming 
quarterly reinvestment and computed con¬ 
sistently with the Index: 

(Percent yield as computed above) X (end¬ 
ing Index value) = Aggregate value of divi¬ 
dends paid 
For 1971: 

.0314X 102.09 = 3.21 


Investment record of Standard & Poor'a 
500 stock composite Index assuming quar¬ 
terly reinvestment dividends: 


n j. 3 21 

Investment record = gg 'i s - " 1 *' 27 P*** 11 * 

The same method can be extended to cases 
where an investment company’s fiscal quar¬ 
ters do not coincide with the fiscal quarters 
of the SAP dividend record or to instance 
where a "rolling period” is used for perform¬ 
ance comparisons as indicated by the follow¬ 
ing example of the calculation of the 
ment record of the Standard & Poor® ow 
Stock Composite Index for the 12 montns 
ended November 1971: 

Index value Nov. 30, 1971 -- 

Index value Nov. 30, 1970 . _ 

Change in index valu e .- g ^ 

Dividend yield R&t« ^ 

Quarter ending- - --—— (Hi 

Annual Hot 
rate annual of annual) 


Dec. 1970. 3.41 0.85 % 

March 1971. 3.10 .78 * 

June 1971. 3.11 .7» .* 

Bept. 1971. 3.14 79 

Dec. 1971.. 3. 01 • 78 _ 

Accumulated value of dividends 
vested: 

December =1.0028 

January-March =1.0078 

April -June =1.0078 

Ju^y-September =1.0079 

October November —1.0053 * 

•The rate for October •*)} 

would be two-thirds of the yi g __ 62 $ 9 ) 

quarter ended Sept. 30 (!•«• Dec 31 

since the yield for the t l uart J r 1 f“?^ 0 
would not be available as of No 
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Dividend yield: 

1 0028 X 1.0078 X 1.0078 X 1.0079 X 1.0053- 
1.00=.0320 

Aggregate value of dividends paid com¬ 
puted consistently with the index: 

.0320X93.99=3.01 


Investment record of the Standard & 
Poor's 500 Stock Composite Index for the 
12 months ended November 30, 1971: 
6.79+3.01 

-wr sl!34 perc€nt 


No comments were filed In response to 
the notice of proposed rule making. The 
following changes are made In the text 
of the proposed amendment: 

1. Paragraph (b)(1) of § 10.8a Is al¬ 
tered by inserting the following after the 
word “specifications” in the text of the 
declaration: 

for the following reasons: 


Exhibit II 

METHOD or COMPUTING TIIE INVESTMENT RECORD OF THE NEW YORK STOCK EXCHANGE COMPOSITE INDEX FOR 

CALENDAR 1971 


(1) (2) (3) (4) (6) 

Aggregate market Quarterly value 
value of shares of estimated cash 

Quarter ending Index value 1 listed on the NYSE payments of shares Estimated yield * 

as of end of quarter listed on the NYSE (quarterly percent) 
(billions of (millions of 

dollars)* dollars)* 


Pec. 11>70___ BO. 23 

Mar. 1971. 55.44 

June 1971. 55.09 

Sept. 1971..-. 54.33 

Dec. 1971. 50.43 


$709 

$5,106 

0.72 

710 

4,061 

.70 

709 

5,006 

.71 

742 

5,183 

.70 


Change in NYSE Composite Index value for 1971: 56.43-50.23-6.20 
Accumulated Value of Dividends on N YSE Composite Index for 1971: 
Quarter ending: March Juno Sept. Dec. 


Tercent yield -1.0072X1.0070X1.0071X1.0070-1.00 - 0.0286 


•Source: New York Stock Exchange Composite Index as reported daily by the New York Stock Exchange. 

5 Source: Monthly Review, New York Stock Exchange. 

1 Source: The Exchange, New York Stock Exchange magazine, May, Aug., Nov. 1971 and Feb. 1972 editions. 
Upon request the Statistics Division of the Research Department of the NY8K will make this figure available 
within 10 days of the end of each quarter. 

* The ratio of column 4 to column 3. 


Aggregate value of dividends paid on NYSE 
Composite Index assuming quarterly rein¬ 
vestment: 

For 1971: .0286x56.43 = 1.61 

Investment record of the New York Stock 
Exchange Composite Index assuming quar¬ 
terly reinvestment of dividends: 

6.20 + 1.61 

-= 15.55 percent 

60.23 

The same method can be extended to 
cases where an investment company's fiscal 
quarters do not coincide with the fiscal 
quarters of the NYSE dividend record or to 
Instances where a “rolling period” Is usod 
for performance comparisons as indicated by 
the following example of the calculation 
of the investment record of the NYSE Com¬ 
posite Index for the 12 months ended Novem¬ 
ber 1971: 

Index value Nov. 30, 1971_ 51.84 

Index value Nov. 30, 1970__ 47.41 


Change in index value_ 4.43 


Dividend yield Rate for each 
quarter ending: quarterly mouth of quarter 

percent (Hi of annual) 


1970... 

Mar. 1971... . 

June 1971... 

SfPt. 1971.1'*’ 

I>r<c. 1971. T 

0.79 

.72 

.70 

.71 

.70 

0.26 

.24 

.23 

.24 

.23 

Accumulated value 

vested: 

of dividends 

rein- 

December 

= 1.0026 


January-March 

= 1.0072 


Aprtl-June 

—1.0070 


Juiy-september 

= 1.0071 


October-November 

Dividend yield: 

= 1.0047 4 



1 0026 X1.0072X1.0070 X1.0071X 1.0047 
— 1.00= .0289 


Aggregate value of dividends paid com¬ 
puted consistently with the index: 

.0289x51.84=1.50 

Investment record of the NYSE Composite 
Index for the 12 months ended November 30, 
1971: 

4.43 + 1.50 

-=12.51 percent 

47.41 

|FR Doc.72-11541 Filed 8-28-72;8:45 amj 


Title 19—CUSTOMS DUTIES 

Chapter I—Bureau of Customs, 
Department of the Treasury 

[T£>. 72-221J 

PART 10—ARTICLES CONDITIONALLY 

FREE, SUBJECT TO A REDUCED 

RATE, ETC. 

Imported Articles Exported and 
Reimported 

On May 12, 1972, a notice of proposed 
rule making was published in the Fed¬ 
eral Register (37 FJEL 9564) which pro¬ 
posed to add a new § 10.8a to the Customs 
regulations to require supplementary 
documentation to support free entry 
under certain conditions for imported 
articles which are exported and there¬ 
after reimported into the United States 
for failure to conform to sample or 
specifications abroad. 


* The rate for October and November would 
be two-thirds of the yield for the quarter 
ended September 30 (i.e. .667X.71 = .4736), 
since the yield for the quarter ended Decem¬ 
ber 31 would not be available as of Novem¬ 
ber 30. 


This change provides that persons who 
return articles exported from the United 
States claiming duty-free status on the 
grounds that these articles did not con¬ 
form to a sample or specification identify 
the nature of the alleged nonconformity. 

2. Editorial changes are made in para¬ 
graph (b) (2) of § 10.8a in that portion 
of the declaration form which concerns 
exportation from the United States. The 
phrase “Date of Entry” is altered by de¬ 
leting the word “entry” and substituting 
the w'ord “exportation.” Further, the 
phrase “Name and dress of exporter” is 
changed by correcting the word “dress” 
to read “address.” 

Accordingly, proposed § 10.8a is hereby 
adopted as set forth below. 

Effective date. This amendment shall 
become effective 30 days after publica¬ 
tion in the Federal Register. 

[seal) Edwin F. Rains, 

Acting Commissioner of Customs. 

Approved: August 17, 1972. 

Eugene T. Rossides. 

Assistant Secretary 
of the Treasury. 

Part 10 is amended by adding a new 
§ 10.8a reading as follows: 

§ 10.8a Imported article* exported and 
reimported. 

(a) In addition to regular entry pro¬ 
cedures, supplementary documentation 
is required in connection with duty-free 
entries under item 801.10, Tariff Sched¬ 
ules of the United States (19 U.S.C. 
1202), of articles which were originally 
entered duty paid, removed from Cus¬ 
toms custody, and subsequently ex¬ 
ported, if: 

(1) The articles were exported within 
3 years after the date of the previous 
importation. 

(2) The articles were not advanced 
in value or improved in condition by any 
process of manufacture or other means 
while abroad. 

(3) The articles did not conform to 
sample or specifications abroad. 

(4) The articles are reimported by or 
for the account of the person who im¬ 
ported them into and exported them 
from the United States. 

<b) The following supplementary doc¬ 
uments shall be filed in connection with 
the entry of articles claimed to be free 
of duty under item 801.10, Tariff Sched¬ 
ules of the United States: 

(1) A declaration by the person 
abroad who received and is returning the 
merchandise to the United States, in sub¬ 
stantially the following form: 
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I declare that the_ 

(Description of articles) 

were received by me from_ 

(Name and address 

_, that they have not been 

of U.S. exporter) 

advanced in value or improved in condition 
by any process of manufacture or other 

means and are being returned to_ 

(Name and 


address of consignee in the United States) 
because they do not conform to sample or 
specifications for the following reasons: 



(Date) (Signature) 


(Address) (Title) 

(2) A declaration by the owner, im¬ 
porter, consignee, or agent, in substan¬ 
tially the following form: 

I declare that the_ 

(Description of articles) 
were previously Imported into the United 

States at the Port of__ Entry 

(Name of port) 

No.__ on-by- 

(Date of entry) (Name and 

__*_at which time duty was 

address of importer) 

paid; that they were exported from the 

United States at the Port of- 

(Name of port) 

on---by- 

(Date of exportation) (Name and 

_without benefit of draw- 

address of exporter) 

back; that the articles are being reimported 

by or for the account of__ 

and, that the attached declaration from 

__ is 

(Name of foreign shipper) 
correct in every respect. 


(Date) (Signature) 


(Address) (Title) 

(c) If the district director concerned 
is reasonably satisfied because of the na¬ 
ture of the articles or production of other 
evidence that the requirements of item 
801.10, Tariff Schedules of the United 
States, and the related headnotes have 
been met. he may waive the production 
of the documents provided for in para¬ 
graph (b) of this section. 

(R.8. 251, as amended, secs. 484, 624, 46 Stat. 
722, as amended, 759; 77A Stat. 14; 19 U.S.C. 
66, 1202 (Gen. Hdnte. 11), 1484, 1624) 

IFR Doc.72-14630 Piled 8-28-72:8:48 am] 

Title 21—FOOD AND DRUGS 

Chapter I—Food and Drug Adminis¬ 
tration, Department of Health, Ed¬ 
ucation, and Welfare 

SUBCHAPTER C—DRUGS 

PART 135b—NEW ANIMAL DRUGS 
FOR IMPLANTATION OR INJECTION 

PART 135c—NEW ANIMAL DRUGS 
IN ORAL DOSAGE FORM 

Protokylol Hydrochloride 

The Commissioner of Pood and Drugs 
has evaluated a supplemental new ani¬ 


mal drug application (12-054V) filed by 
Haver-Lockhart Laboratories, Post Office 
Box 676, Kansas City, Mo. 64141, pro¬ 
posing the safe and effective use of pro¬ 
tokylol hydrochloride tablets and injec¬ 
tion for the treatment of dogs and cats. 
The supplemental application is ap¬ 
proved. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 512(i), 82 Stat. 347; 21 U.S.C. 
360b(i)) and under authority delegated 
to the Commissioner (21 CFR 2.120), 
Parts 135b and 135c are amended as fol¬ 
lows: 

1. Part 135b is amended by adding the 
following new section: 

§ 1331>.36 Protokylol hydrochloride in¬ 
jection, veterinary. 

(a) Specifications . Protokylol hydro¬ 
chloride injection, veterinary, contains 
0.5 milligram of protokylol hydrochloride 
per cubic centimeter of sterile aqueous 
solution. 

(b) Sponsors. See code No. 074 in 
§ 135.501(c) of this chapter. 

(c) Conditions of use. (1) It is used in 
dogs and cats for relief of bronchial 
spasm. 

(2) It is administered subcutaneously 
or intramuscularly at a dosage level of 
0.125 to 0.5 milligram to dogs and at a 
level of 0.125 to 0.25 milligram to cats. 

(3) Federal law restricts this drug to 
use by or on the order of a licensed 
veterinarian. 

2. Part 135c is amended by adding the 
following new section: 

§ 135c.70 Protokylol hydrochloride tab¬ 
lets, veterinary. 

(a) Specifications . The drug is in tab¬ 
let form with each tablet containing 0.5 
or 2 milligrams of protokylol hydro¬ 
chloride. 

(b) Sponsor. See code No. 074 in § 135.- 
501 (c) of this chapter. 

(c) Conditions of use. (1) It is used in 
dogs and cats for the relief of bronchial 
spasm. 

(2) It is administered three times a 
day (after feeding) at a level of 2 to 
4 milligrams to dogs, 1 to 2 milligrams 
to cats, 0.5 to 1 milligram to puppies, and 
and 0.25 to 0.5 milligram to kittens. 

(3) Federal law restricts this drug 
•to use by or on the order of a licensed 
veterinarian. 

Effective date. This order shall be ef¬ 
fective upon publication in the Federal 
Register (8-29-72). 

(Sec. 512(1), 82 Stat. 347; 21 U.S.C. 360b(i)) 

Dated: August 21,1972. 

Fred J. Kingma, 

Acting Director , 
Bureau of Veterinary Medicine. 

[PR Doc.72-14616 Filed 8-28-72;8:47 am) 


SUBCHAPTER D—COSMETICS 

PART 172—VOLUNTARY FILING OF 
COSMETIC PRODUCT INGREDIENT 
AND COSMETIC RAW MATERIAL 
COMPOSITION STATEMENTS 

Notification of Effective Date and 
Availability of Forms 

In the matter of issuing regulations 
establishing a procedure for the volun¬ 
tary filing of cosmetic product ingredient 
and cosmetic raw material composition 
statements: 

An order establishing regulations (21 
CFR Part 172) for such a procedure 
was published in the Federal Register 
of April 11,1972 (37 F.R. 7151) .Theorder 
stipulated that 21 CFR Part 172 would 
become effective 30 days after publica¬ 
tion of a notice in the Federal Register 
stating that the necessary forms for filing 
of cosmetic product ingredient and cos¬ 
metic raw material composition state¬ 
ments (FD Forms 2512, 2513, and 2514) 
were available for distribution. 

Notice is hereby given that FD Form 
2512, “Cosmetic Product Ingredient 
Statement’*, FD Form 2513, “Cosmetic 
Raw Material Composition Statement”, 
FD Form 2514, “Notice of Discontinu¬ 
ance of Commercial Distribution of Cos¬ 
metic Product or Cosmetic Raw Mate¬ 
rial”, and a pamphlet of detailed in¬ 
structions for use In completing the 
forms are now available for distribution. 
Those desiring FD Forms 2512, 2513, and 
2514, and the pamphlet of instructions 
may submit requests to the Food and 
Drug Administration, Department of 
Health, Education, and Welfare, Wash¬ 
ington, D.C. 20204, or to any Food and 
Drug Adminis trati on district office as 
provided in 21 CFR 172.4. Therefore, the 
provisions of 21 CFR Part 172 shall be¬ 
come effective 30 days after publication 
of this notice in the Federal Register. 

Dated: August 23,1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

[FR Doc.72-14596 Filed 8-28-72;8:45 am] 


Title 22—FOREIGN RELATIONS 


Chapter I—Department of State 

[Dept. Reg. 108.673J 

PART 41—VISAS: DOCUMENTATION 
OF NONIMMIGRANTS UNDER THE 
IMMIGRATION AND NATIONALITY 
ACT, AS AMENDED 


Exchange Visitors 

Part 41, Chapter I, Title 22 ^ “ 
-ode of Federal Regulations is amenaea 
» clarify regulations on tf 1 ® 
jillty of section 212(e) of the Inutugra 
don and Nationality Act, as amend • 
jo alien exchange visitors, and the no - 
acation required. 

CAatinn di 65 amended to read as 


follows: 
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§ 41.65 Exchange visitors. 


(b) Applicability of section 212 (e) of 
the Act. (1) An alien is subject to the 
2-year foreign residence requirement of 
section 212(e) of the Act if— 


Hi) At the time of the issuance to him 
of an exchange visitor visa and admis¬ 
sion to the United States, or, if not re¬ 
quired to obtain a nonimmigrant visa, 
at the time of his admission to the 
United States as an exchange visitor, or 
at the time of his acquisition of such 
status after admission, he is a national 
and resident, or if not a national he is a 
lawful permanent resident (or has status 
equivalent thereto), of a country which 
the Secretary of State had designated, 
through publication by public notice in 
the Federal Register, as clearly requir¬ 
ing the services of persons engaged in 
the field of specialized knowledge or 
skill in which the alien will engage in 
his exchange-visitor program. 

(2) For the purposes of this para¬ 
graph. the terms “financed directly" 
and ‘financed indirectly" shall be de¬ 
fined as set forth in § 63.1 of this 
chapter. 

<3) The country in which 2 years’ 
residence and physical presence will sat¬ 
isfy the requirements of sections 212(e) 
of the Act in the case of an alien deter¬ 
mined to be subject to such requirements 
shall be the country of which the alien 
is, at the time of such determination, a 
national and resident, or, if not a na¬ 
tional. a lawful permanent resident (or 
has status equivalent thereto). 

(4> If an alien is subject to the 2-year 
foreign residence requirement of section 
212(e) of the Act, the spouse or child 
of such alien shall also be subject such 
requirement if such spouse or child is 
admitted to the United States pursuant 
to section 101(a) (15) (J) of the Act for 
the purpose of accompanying or follow¬ 
ing to join such alien. 

<c> Notification to alien. The consular 
officer to whom an alien applies for an 
exchange visitor visa shall, prior to the 
issuance of such visa, determine whether 
the alien will be subject to the 2-year for- 
eign residence requirement of section 
: T .' e) °* Act if admitted to the 
umted States under section 101(a) (15) 
of Act and, if so, the country 
in which 2 years’ residence and physical 
Presence will satisfy such requirement 
wuh respect to the alien, and shall in- 
°rm the alien of such determinations. 


date ' Tbe amendments to the 
regulations contained in this order shall 

fw? C e 5 ective u P° n Publication in the 
federal Register (8-20-72). 

Provisions of the Administrative 

55^2^4 A<5t (80 Stat 383 • 5 UJ3.C. 
m\kiY^ at v f ^ notice of proposed rule 
cam* 1 liSf® inap P )licab te to this order be- 
he regulations contained herein 


involve foreign affairs functions of the 
United States. 

(Sec. 104, 66 Stat. 174; 8 U.S.O. 1104) 

For the Secretary of State. 

[seal! Barbara M. Watson, 

Administrator, Bureau of Secu¬ 
rity and Consular Affairs, 
Department of State . 

August 17, 1972. 

[FR Doc.72-14617 Filed 6-28-72:8:47 &m| 


Title 32-NATIONAL DEFENSE 

Chapter VII—Department of the 
Air Force 

SUBCHAPTER G—BOARDS 

PART 865—PERSONNEL REVIEW 
BOARDS 

Air Force Discharge Review Board; 
Correction 

Subpart B to Part 865, Subchapter G 
of Chapter VTI of Title 32 of the Code 
of Federal Regulations is amended as 
follows: 

Section 865.101 is amended by chang¬ 
ing the office symbol in: paragraph (a) 
from “(AFMPC)” to “(DPM)and in 
paragraph (d) from “AFMPC" to 
“USAFMPC/DPM." 

Section 865.106 is amended by chang¬ 
ing the office symbol in paragraph (b) 
from “US AFMPC (AFMPC)" to 
“USAFMPC/DPM." 

(10 U.S.C. 8012. 1653) 

By order of the Secretary of the Air 
Force. 

John W. Fahrney, 
Colonel, USAF, Chief, Legisla¬ 
tive Division, Office of The 
Judge Advocate General. 

(FR Doc.72-14592 Filed 8 28-72:8:45 am] 

Title 39—POSTAL SERVICE 

Chapter I—U.S. Postal Service 

PART 124—MATTER MAILABLE 
UNDER SPECIAL RULES 

PART 145—PERMIT IMPRINTS 

Live Day-Old Poultry and Rescission 

of Fractional Postage on Meter 

Mailings 

Regulations of the Postal Service are 
amended to change the time for postal 
delivery from 60 to 72 hours with re¬ 
spect to day-old poultry, to make clear 
that boxes of such poultry may not be 
stacked more than 10 high, and to 
rescind the fractional postage require¬ 
ment relating to meter mailings. Ac¬ 
cordingly, Title 39, Code of Federal Reg¬ 
ulations, is amended as stated below. 

In § 124.3 Perishable matter, make the 
following changes in paragraph (c)(1): 


1. Amend subdivision (iv) to read as 
follows: 

(iv) The box must be properly venti¬ 
lated and of proper construction and 
strength to bear safe transmission in the 
mail. (These boxes may not be stacked 
more than 10 high.) 

2. In subdivisions (v), (vii), and 
(viii) change 60 to 72 wherever it ap¬ 
pears therein. 

In § 145.5 Mailings with permit im¬ 
prints, delete subparagraph (2) of para¬ 
graph (f). 

(39 U.S.C. 401) 

Roger P. Craig. 

Deputy General Counsel. 

August 23, 1972. 

[FR Doc.72-14646 Filed 8-28 72:8:49 amj 


Title 41—PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT 


Chapter 3—Department of Health, 
Education, and Welfare 

PART 3-3—PROCUREMENT BY 
NEGOTIATION 


Subpart 3-3.3—Determinations, 
Findings, and Authorities 

Part 3, Chapter 3. Title 41, Code of 
Federal Regulations, is amended as set 
forth below. The purpose of this amend¬ 
ment is to reflect recent changes in ap¬ 
proval authorities for determinations 
and findings and to provide additional 
requirements regarding the documenta¬ 
tion of the need for such determinations. 

It is the general policy of the Depart¬ 
ment of Health, Education, and Welfare 
to allow time for interested parties to 
participate in the rulemaking process. 
However, the amendment herein involves 
internal administrative procedures. 
Therefore, the public rulemaking proc¬ 
ess is deemed unnecessary in this 
instance. 

1. The table of contents of Subpart 3- 
3.3 is revised to read as follows: 


Subpad 3—3.3—Determinations, Findings, and 
Authorities 


Sec. 


3-3.301 

3-3.302 

3-3.303 

8-3.303 50 

3-3.303-51 

3-3.303-52 

3-3.303-53 

3-3.305 


General. 

Determinations and findings 
required. 

Determinations and findings by 
the head of the agency. 

Other determinations and find- 
by the Assistant Secretary for 
Health and Scientific Affairs. 

Determinations and findings by 
the Director. Office of Procure¬ 
ment and Material Manage¬ 
ment. 

Determinations and findings by 
the head of the procuring 
activity. 

Determinations and findings by 
the contracting officer. 

Form and requirements of de¬ 
terminations and findings. 
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Sec. 

3-3.306-50 Sample formats. 

3-3.300 Procedure with respect to deter¬ 
minations and findings. 
3-3.306-50 Preparation and submission. 
3-3.306-51 Briefing letters for authority to 
negotiate. 

3-3.306-52 Briefing letters for facilities and 
construction determinations. 
3-3.300-53 Briefing letters for other deter¬ 
minations. 

3-3.306-54 Briefing letters for advance pay¬ 
ment determinations. 

Authority: The provisions of this Subpart 
3-3.3 are Issued under 6 U.8.C. 301; 40 UB.C. 
486(c). 

2. Section 3-3.302 is revised to read as 
follows: 

§ 3—3.302 Determinations and findings 
required. 

The following determinations in con¬ 
nection with the negotiation of contracts 
are required to be made in writing, sup¬ 
ported by written findings. 

(a) The determination required by 
section 304(b) of the Act (41 UJ3.C. 254 

(b)) as to estimated cost of, and fees to 
be paid under, cost-plus-a-fixed-fee con¬ 
tracts (see §§ 1-3.401, 1-3.405-4, and 
1-3.405-5(c) (2)); 

(b) The determination required by 
section 304(b) of the Act that the use of 
a cost or a cost-plus-a-fixed-fee contract 
or an incentive-type contract is likely to 
be less costly than other methods or that 
it is impracticable to secure property or 
services of the kind or quality required 
without the use of a cost or cost-plus- 
a-fixed-fee contract or an incentive-type 
contract (see §§ 1-3.404-4 and 1-3.405-1 
of this title): 

(c) The determination required by 
section 303(b) of the Act (41 U.S.C. 
253(b)) that it is in the public interest 
to reject all bids: 

(d) The determination required by 
section 305(c) of the Act (41 U.S.C. 
255(c)) that the making of advance pay¬ 
ments would be in the public interest 
(see § 1-30.405 of this title); 

(e) The determinations required with 
respect to waiving a requirement for the 
submission of cost or pricing data and 
the certification thereof (see § 1-3.807- 
3(b) of this title) and for the inclusion 
of the clauses required by §§ 1-3.814-1 
through 1-3.814-3 of this title in con¬ 
tracts with foreign governments or 
agencies thereof. 

(f) The determinations required by 
section 304(c) of the Act (41 U.S.C. 
254(c)) and Subpart 1-6.10 of Part 1-6 
with respect to omitting the clause 
specified in § 1-7.101-10 or § 1-7.602-7 of 
this title from contracts with foreign 
contractors or subcontractors regarding 
the right of the Comptroller General of 
the United States to examine the con¬ 
tractor’s records when it is determined 
(1) that the omission will serve the best 
Interests of the United States, or (2) that 
the public interest will best be served 
by the omission (see § 1-6.1001 of this 
title). 

(g) Exceptions to the restrictions of 
the Buy American Act (41 U.S.C. 10(ar-d) 
and determinations under the Balance of 
Payments program; see Subpart 3-6.1 of 
Part 3-6 and Part 1-6 of this title. 


(h) Use of time and materials or 
labor-hour type contract (see § 1-3.406 of 
this title. 

(i) Acquisition of construction of 
equipment or facilities on property not 
owned by the United States pursuant to 
an appropriation or other act incorpo¬ 
rating the provisions of 10 U.S.C. 2353. 

(j) Use of indemnification provision In 
a research contract pursuant to an ap¬ 
propriation or other act incorporating 
the provisions of 10 UJS.C. 2354. 

(k) Use of letter contracts (see 
§ 1-3.408). 

3. Section 3-3.303 is revised to read as 
follows: 

§ 3—3.303 Determinations ami findings 
by the head of the agency. 

The following determinations and find¬ 
ings shall be made by the Assistant Se¬ 
cretary for Health and Scientific Affairs 
(where health programs are Involved), 
the Assistant Secretary for Education 
(where education programs are in¬ 
volved), or the Assistant Secretary for 
Administration and Management (where 
other programs are involved). 

(a) The determination required by 

§ 1-3.211 of this title with respect to con¬ 
tracts which will require expenditure in 
excess of $25,000. 

(b) The determinations required by 
§§ 1-3.212 of this title and 3-3.213 of this 
part. 

(c) The determination required for 

the omission of the Examination of Rec¬ 
ords clause from contracts with foreign 
contractors or subcontractors (see 
§ 1-6.1004 of this title). 

(d) Determinations in accordance 

with § 1-6.103-3. 

§ 3—3.303-50 Other determinations and 
findings hy the Assistant Secretary 
for Health and Scientific Affairs. 

(a) The determination required for 
application of 10 U.S.C. 2353(b) <3). 

(b) The determination required for 

application of 10 U.S.C. 2354 with respect 
to the use of an indemnification provision 
in a research contract. 

§ 3—3.303—51 Determinations and find¬ 
ings by the Director, Office of Pro¬ 
curement and Materiel Management. 

The determination required by 
§ 1-3.202 (d) that the making of advance 
payments is in the public interest shall 
be made by the Director, Office of Pro¬ 
curement and Materiel Management, 
OS-OASAM. 

§ 3—3.303—52 Determinations and find¬ 
ings by the head of the procuring 
activity. 

(a) The following determinations and 
findings shall be made by the head of 
the procuring activity or his designee. 1 

<1) 1 The determination required by 
§ 1-3.201 for reasons other than: 

(i) Assistance to labor surplus areas 
or small business concerns, and 

(ii) Administration of the Balance of 
Payments Program. 


1 A designee for making these determina¬ 
tions must be at least one organizational level 
above that of the contracting officer. 


(2) The determinations and findings 
required by §§ 1-3.202 and 1-3.214. 

<3) l The determinations and findings 
required by §§ 1-3.302(c) and l-3.302(e) 

(4) The determinations which support 
exceptions to restrictions of the Buy 
American Act (41 U.S.C. 10(a-d)) and 
the determinations and deviations re¬ 
quired by Subpart 1-6.8 in administration 
of the Balance of Payments Program, 
within the limitations of Subpart 3-61 
and Part 1-6. 

(5) The determination required for 
application of 10 U.S.C. 2353, (b) (D. and 
(b)(2). 

(6) 1 All class determinations and find¬ 
ings except for the categories specified in 
§§ 3-3.303 and 3-3.303-51. 

(7) The determinations and findings 
which support proposed payment of fixed 
fees in excess of: (i) 10 percent of esti¬ 
mated costs, exclusive of fee, of any cost- 
plus-a-fixed-fee contract for experi¬ 
mental, developmental, or research work, 
or (ii) 7 percent of estimated cost, ex¬ 
clusive of fee, for any other cost-plus-a- 
fixed-fee contract, but see § 3-75.104-2 
(a). 

(8) ' The determinations required by 
§ 1-3.406 with respect to the use of time 
and materials and labor hour contracts. 

(9) ‘ The determinations required by 
§ 1-3.408 with respect to the use of letter 
contracts. 


§ 3—3.303—53 Determination and find- 
ings by the contracting officer. 


The following determinations and find¬ 
ings shall be made by the contracting of¬ 
ficer, unless the head of the procuring 
activity decides otherwise: 

(a) The determinations required by 
§§ 1-3.207; 1-3.208, 1-3.210; and 1-3.215, 
if any. 

(b) The determination required by 
§ 1-3.211 for contracts not in excess of 
$25,000. 

(c) The determinations required by 
§ 1-3.302 (a) and (b). 

(d) Any other determinations and 
findings not required to be made by 
higher authority. 

4. Section 3-3.306-50 is revised to read 
as follows: 


§3-3.306-50 Preparation und submit 
eion. 

Determinations and findings to b* 
made by an Assistant Secretary shall ne 
prepared in an original and four copi 
(including the yellow box-lmprlntea 
copy) and forwarded to bhe Assists 
Secretary through the Office of Procl *^' 
ment and Materiel Management. 
OASAM. The accompanying brieting let¬ 
ter shall be prepared in an original m 
three copies. Proposed procurement ac 
tions shall be planned so as allow a nun 
imum of 20 working days to process 
determination and findings. 

5. Section 3-3.306-52 is revised to reao 
as follows: 

§ 3-3.306-52 Briefing letters for f » r ‘‘ 

lies construction determination'- 

Each determination to be signed^? 
the Assistant Secretary f ® r . He .^ t u |c. 
Scientific Affairs pursuant to 10 u - 
2353 shall be accompanied by. 
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(a) A briefing letter signed by the 
chief officer of the operating agency re/ 
sponsible for administration, or cogni¬ 
zant Regional Director. The letter shall 

contain: 

( 1 ) a description of the procurement 
which includes: (1) Contract type; (ii) 
estimated dollar amount of contract; 
<iii) property and/or services to be pro¬ 
cured: (iv) contractor; (v) approximate 
duration of the research effort; (vi) any 
urgency considerations; and (vii) any 
explanation necessary to apprise the ap¬ 
proving authority of unique or unusual 
aspects. 

(2) A description of the research, de¬ 
velopment, or test facilities and equip¬ 
ment and specialized housing therefor 
which are to be provided at Government 
expense. This information shall include: 
(p Negotiated estimated total cost, in¬ 
cluding a breakdown of (a) nonsever- 
able.and (b) severable items; (ii) details 
concerning ownership of land on which 
they are to be affixed; (iii) a statement 
as to whether any of the proposed facili¬ 
ties have general utility; (iv) details 
which show that the property is of a 
special character useful primarily for 
research, development, or test purposes; 
and (v) any explanation of why such 
property is necessary for the perform¬ 
ance of the contract. 

<3) An explanation as to whether the 
facilities and equipment are readily re¬ 
movable or separable without unreason¬ 
able expense or unreasonable loss of 
values and a description of the provi¬ 
sions to be included in the contract 
either for: 

(i) Reimbursing the Government for 
the fair value of the property at or near 
the completion or termination of the 

contract; 

(ii) An alternative provision such as 
an option afforded to the Government to 
abandon the facilities or to dismantle 
and remove the facilities without obli¬ 
gation to restore the premises to their 
former condition. An explanation shall 
be provided as to why such alternatives 
ju*e considered adequate to protect the 
interests of the Government. 

(b) A written representation by the 
contractor, signed by an executive cor¬ 
porate official, or his equivalent in non- 

entities - which expresses either 
“^willingness or financial inability to ac¬ 
quire the necessary resources. 

6^ Section 3-3.306-53 is added and 
reads as follows: 


§ 3-3.306-53 Briefing loiter for ot 
determinations. 

fifl!)^ C !'.? etermination 10 signed by 
desi Knated to act as head of 
thi. n' V <sc f * 3-3.303) or by the heat 
™n^T lrin 5 activit y shall be accc 
chfpfim 7 a brlefln 8 letter signed by 
SD0 ..J?? c ® r the operating agency 
Wnsible for administration, or cog 

f 0 : Rcgional Director. The letter si 
ontain as much supplemental Infon 
on as is necessary to establish t 
requirement or condition of the 
pnmtnJ aw or regulation is being fi 
p led "Hh <e.g„ Subpart 1-6 


Omission of the Examination of Rec¬ 
ords Clause From Contracts With For¬ 
eign Contractors). 

7. Section 3-3.306-54 is added and 
reads as follows: 

§ 3—3.306—54 Briefing letters for ad¬ 
vance payment determinations. 

Each determination to be signed by 
the Director, Office of Procurement and 
Materiel Management. OASAM, shall be 
accompanied by a briefing letter to be 
signed by the chief officer of the operat¬ 
ing agency responsible for administra¬ 
tion, or cognizant Regional Director. 

The letter shall contain: 

(a) A description of the procurement 
which includes: (1) Name of a contrac¬ 
tor; (2) contract type; (3) property 
and/or services to be obtained; (4) 
amount of contract. 

(b) A statement concerning the pro¬ 
posed financing and contractor’s finan¬ 
cial responsibility which includes: (1) 
Amount of advance payment required, 
including justification and rationale in 
support of the amount requested; (2) 
method of financing the advance pay¬ 
ment; and (3) safeguards adequate to 
protect the interests of the Government. 

(c) Factual information shall be 
given in sufficient detail to support a 
finding that the advance payment is 
necessary and is in the interest of the 
Government. 

Effective date: This amendment shall 
be effective upon publication in the Fed¬ 
eral Register (8-29-72). 

Dated: August 16,1972. 

N. B. Houston, 
Deputy Assistant Secretary 

for Administration. 

(PR Doc.72-14658 Filed 8-28-72;8:51 am] 


Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

[FCC 72-789] 

PART 1—practice and procedure 

Public Notice Regarding Broadcast 
Renewal Application Filings 

Memorandum opinion and order. In 
the matter of amendment of § 1.580 
(m)(l)(iii) of the rules, governing 
text of licensee notice to public of 
broadcast renewal application filings, 
RM-2026. 

1. The Commission has before it a 
petition for rule making filed June 22, 
1972, by Black Efforts for Soul in Tele¬ 
vision (BEST) seeking a corrective 
change in the language of § 1.580(m) 
(1) (iii) of the rules which specifies the 
text of the announcement renewal ap¬ 
plicants are required to broadcast and 
publish. 

2. In connection with the filing of re¬ 
newal applications, notice to the public 
is to be given in the form of an an¬ 
nouncement that Is both published and 


broadcast. The text of the notice is spec¬ 
ified in § 1.580(m) (1) (iii). The notice 
provides an invitation to members of the 
public to comment in writing on station 
performance, and specifies a deadline for 
submission of such comments. As the 
rule now reads, a renewal applicant Is to 
specify a date 30 days after the last date 
for timely filing of the renewal as the 
deadline for filing such comments. This 
phrasing is used because notice is to be 
given before the application is actually 
filed. BEST asserts that the 30-day pe¬ 
riod for filing comments is inconsistent 
with the Commission’s clear intentions 
in this regard and thus can mislead 
members of the public into believing 
that a petition to deny must be filed 
witliin 30 days although another provi¬ 
sion (§ 1.580(D) of the rules makes it 
clear that a 60-day period obtains for 
filing such a petition. BEST urges 1 us 
to act immediately to correct this error 
and to notify renewal applicants 
promptly so that they will not continue 
to utilize a notice form that is incorrect. 

3. BEST is correct in its observation 
that the 30-day filing deadline is not con¬ 
sistent with other provisions of our rules 
or with our intentions in this regard. In¬ 
advertently. when the deadline for filing 
a petition to deny a renewal application 
was changed (see 20 FCC 2d 191 (1969)) 
from 30 days following the filing of a 
renewal application to 60 days following 
the last day on which the renewal appli¬ 
cation could be timely filed, we did not 
make a change in the text of the notice 
renewal applicants were required to use. 
Thus, a corrective change in the text is 
clearly warranted. The rules applicable 
to various matters connected with re¬ 
newal applications, including public in¬ 
volvement in the renewal application 
process, are currently being considered 
in a rule making proceeding now well 
under way in Docket No. 19153, 27 FCC 
2d 697 (1971). Because of the simplicity 
of the relief sought here and the ease of 
its accomplishment, we do not consider 
it necessary or appropriate to make this 
matter a part of that proceeding. Al¬ 
though not directly a part of BEST’S 
prayer for relief, the petition reveals that 
there are other real or apparent incon¬ 
sistencies in the procedural rules appli¬ 
cable to public filings in connection with 
renewal applications. Essentially, these 
involve formal versus informal filings 
and the question of which is governed by 
what filing deadlines, if any. While clari¬ 
fication on these points is clearly in order, 
such a basic restructuring does not have 
the urgency of the matter now before 
us. and any attempt to deal with these 
other matters in this context could only 
disrupt the orderly and comprehensive 


* We are also asked to require licensees 
whose renewal applications are now on file 
to again give notice, this time specifying 
the correct period for filing comments, but 
BEST has not provided a basis for believing 
that the seriousness of the matter could 
Justify such a requirement or that Its bene¬ 
fits would outweigh the serious disruptive 
effects it would have on the orderly con¬ 
sideration of applications. Accordingly, this 
request will be denied. 
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review to be given these and other issues 
in Docket No. 19153. Therefore, we will 
defer such revisions for later considera¬ 
tion, observing only that petitions to deny 
are subject to the 60-day deadline spec¬ 
ified in our rules and that public com¬ 
ment on station performance is welcome 
at any time regardless of the pendency 
of a renewal application. 

4. The change here sought is correc¬ 
tive and is directed to the Commission's 
Rules of practice and procedure. Thus, 
under the administrative procedure and 
judicial review provisions of 5 U.S.C. 553 
(b) (3) (A). prior notice of proposed rule 
making need not be given through pub¬ 
lication in the Federal Register. Such 
publication would also have the serious 
effect of delaying the resolution of this 
matter and in so doing would have the 
effect of continuing a notice which mis¬ 
informs members of the public about 
their opportunity to participate in the 
consideration of renewal applications. 
In addition to the urgency of the mat¬ 
ter, the cause of the problem (our in¬ 
advertent failure to amend an affected 
rule) indicates that no useful purpose 
would be served by providing for the sub¬ 
mission of comments, on the requested 
change. Ample opportunity for comment 
on the rules, of which the renewal notice 
text is but a reflection, has already been 
provided and was a part of the proceed¬ 
ing that led to the change in the dates 
for giving notice of renewal filings and 
for filing petitions to deny. Not only does 
this provide a basis under 5 U.S.C. 553(b) 
(3) (B) of the above Act for dispensing 
with prior notice, it also constitutes 
grounds for making the rule effective 
without waiting until 30 days following 
its publication in the Federal Register— 
see 5 U.S.C. 553(d) (3). In our view, such 
a delay would clearly be contrary to the 
public interest and the change herein 
shall be made effective September 1,1972. 
All notices published or broadcast by re¬ 
newal applicants after that date shall 
employ the amended text. 

5. Therefore , it is ordered, That pur¬ 
suant to sections 4(i) and 303(r) of 
the Communications Act of 1934, as 
amended, effective September 1, 1972, 
§ 1.580(m)(l)(iii) is amended as set 
forth below. 

6. It is further ordered , That the sub¬ 
ject petition is granted to the extent 
indicated and in all other respects is 
denied. 

7. It is further ordered, That this pro¬ 
ceeding is terminated. 

(Sec a. 4, 303. 48 Stat., as amended, 1066; 
1082: 47 US.C. 164, 303) 

Adopted; August22,1972. 

Released: August23.1972. 

Federal Communications 
Commission ,* 

[seal] Ben F. Waple, 

Secretary . 


1 Commissioner Johnson concurring In the 
result; Commissioners H. Rex Lee and WUey 
absent. 


Section 1.580(m) (1) (ill) is amended 
by substituting 60 days for 30 days where 
it appears in the parenthetical material 
at the second sentence of the indented 
material. 

As amended, the text of § 1.580(m) 
(1) (Iii) reads: 

§ 1.580 Local notice of the filing of 
broadcast applications, and timely 
filing of petitions to deny them. 

• • « • * 

(m) (1) • • • 

(iii) Notices for stations subject to 
paragraphs (c) and (d) of this section 
shall include the following statement, in 
addition to the information required un¬ 
der paragraph (f) (1) and (4) of this 
section. 

The application of this station for re¬ 
newal of its license to operate in the 
public interest is required to be filed with 
the Federal Communications Commis¬ 
sion no later than (insert here the date 
prescribed in 5 1.539(a)). Members of 
the public who desire to bring to the 
Commission's attention facts concerning 
the operation of this station should write 
to the Federal Communications Com¬ 
mission, Washington, D.C. 20554, not 
later than (insert here the date 60 days 
after the last day for timely filing of the 
license renewal application). Letters 
should set out in detail the specific facts 
which the writer wishes the Commission 
to consider in passing on the application. 

A copy of the license renewal appli¬ 
cation and related material will, upon 
filing with the Commission, be available 
for public inspection at (state here the 
address where station records are made 
available for public inspection as re¬ 
quired by § 1.526(d)) between the hours 

of _ and _ (Regular business 

hours.) 


(PR Doc.72-14673 Piled 8 28 72,8:52 am] 


Title 49—TRANSPORTATION 

Chapter V—National Highway Traffic 
Safety Administration, Department 
of Transportation 

[Docket No. 70-23; Notice 5] 

PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 

Motor Vehicle Brake Fluids 

The purpose of this notice is to amend 
49 CFR 571.116, Motor Vehicle Safety 
Standard No. 116, Hydraulic Brake 
Fluids, to permit certain required infor¬ 
mation to be placed on any permanent 
part of brake fluid containers. 

Paragraphs 85.2.2.2(b) and S5.2.2.- 
2(d) specify respectively that the name 
of the packager of the brake fluid, if in 
code form, and a serial number identify¬ 
ing the packaged lot and date of packag¬ 
ing shall be placed either beneath the 
distributor’s name and mailing address, 
or on the bottom of the container. Gold 
Eagle Products Co. has asked if it is 
permissible to place the information re¬ 


quired by S5.2.2.2(b) on the top of square I 
gallon brake fluid containers. Such loca- I 
tion is not presently allowed. The Ad* I 
ministration, however, has concluded I 
that manufacturers should not be re* I 
stricted in their choice of location and I 
that if it is more convenient for them I 
to place the required information on the I 
side or top of a container they should 
be allowed to do so, provided that the I 
information is on a permanent part ot 
the container. Accordingly, the NHTSA I 
Is amending the requirements to allow 
all required certification, marking and I 
labeling information to be placed in any I 
location except on a removable part such I 
as a lid. 

In consideration of the foregoing, 
paragraph S5.2.2.2 of 49 CFR 571.116, 
Motor Vehicle Safety Standard No. 116, 
is revised in part to read as follows: 

§ 571.116 Standard No. 116: motor vc. I 
hide hydraulic hrakc fluid*. 

# ♦ • • • 

S5.2.2.2 Each packager of motor ve¬ 
hicle brake fluid shall furnish the fol¬ 
lowing information clearly and indelibly 
marked on each brake fluid container, 
in any location except on a removable i 
part such as a lid. 

# • * * 

(b) The name of the packager of the 
brake fluid, which may be in code form. 


• • » * • 

(d) A serial number identifying the 
packaged lot and date of packaging. 

• * • • * 

Effective date: August 29, 1972. Be¬ 
cause the amendment relaxes an exist¬ 
ing requirement and creates no addi¬ 
tional burden, it is found for good cause | 
shown that an effective date earlier than 
180 days after issuance is in public 
interest. 

(Secs. 103. 112. 119. National Traffic and 
Motor Vehicle Safety Act of 1966, 15 U.S.C 
1392. 1401. 3407; delegation of authority at 
49 CFR 1.51) 


Issued on August 22,1972. 

Douglas W. Toms, 
Administrator. 


(FR Doc.72-14647 Filed 8-28-72:8:49 am) 


PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 


Motorcycle Controls and Displays; Re¬ 
sponse to Petitions for Reconsider- 
ation 


his notice responds to petitions for 

msideratlon of Motor Veh c e Safeij 

ndard No. 123 (49 CFR 51U23)an 
;nds the standard In minor respects, 
rotor Vehicle Safety Standard No. 

, establishing requirements for t 

ition, operation, Identification, a 
urination of motorcycle controls ai 
days, effective September■ 1. IW»“ 
ilished on April 12, 1972 <37 
7). Thereafter, pursuant to 
.35, petitions for reconsideration 
rule were filed by Japan A>i o •• 
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bile Manufacturers Association, Inc. 
(JAMA), Kawasaki Motors Corp. (Ka¬ 
wasaki). and Cushman Motors (Cush¬ 
man) through counsel. In response to 
these petitions the standard is being re¬ 
vised in minor respects. The adminis¬ 
trator has declined to grant requested 
relief from other requirements of the 
standards. 

1. Manual fuel shutoff valve. Standard 
No. 123 requires that the manual fuel 
shutoff control point downward when in 
the "on’' position, forward in the “off” 
position, and upward to supply fuel from 
a reserve source if one is provided. 

JAMA has requested that the con¬ 
figuration found on most Japanese mo¬ 
torcycles be adopted: “off” with the con¬ 
trol position to the left, “reserve” to the 
right, and “on” downward. JAMA’s re¬ 
quest was originally made in response to 
the notice proposing control positions 
for the shut-off valve, and was considered 
at that time. JAMA’s petition is denied. 
The NHTSA has determined that the 
control should be standardized by re¬ 
quiring its operation along a longitudinal 
rather than a transverse axis. In this 
location there is a greater likelihood that 
in the event of a crash, the control will 
be carried by inertia to the off position, 
thereby shutting off the fuel. 

JAMA also asked for an interpretation 
of the words “control pointing” asking if 
the words mean the direction of a non- 
operational pointer indicating the off- 
position, or the direction of the control 
end operated by the fingers. “Control 
pointing” means the direction of the 
control end operated by the fingers. To 
eliminate this possible ambiguity, the 
word “pointing” is deleted from the entry 
in Table I. 

2. Headlamp control. The NHTSA re¬ 
quires, in Standard No. 123, that the 
upper headlamp beam be activated with 
an upward motion of the beam control, 
and the lower beam by a downward mo¬ 
tion. Kawasaki has asked that these 
Positions be reversed. It reasons that 
when the left thumb is under the handle¬ 
bar, the lower beam control can be more 
quickly activated with an upward move¬ 
ment of the thumb, rather than by rais¬ 
ing the thumb above the switch and 
JEJ depressing it. The Administration 

S .j ^ awasa ^i’s request, as it is con- 
siaered contrary to good human factors 
engineering. Control mechanisms which 
are used for increasing the output of a 
s^tem ar e generally designed to be 
Pitched upward for higher intensity. 
tJJ^ ed0 H leter graduations. Both 
Oration of the requirement that 
and minor graduations and nu- 

toWv k .i appear at the 10 and 5 m.p.h. 
Rtor ^/^tively, alleging that oper¬ 
ator confusion could be caused by a clut- 

mnh , ni J merals an d graduations at 5 
these' i?j£i Vals - NHTSA considers 
amenrfK? 118 10 have merit and Is 
only rnill Standard No. 123, to require 
intervals graduations at the 5 m.p.h. 

£225* Mentiflcation. JAMA has 
W eiim!^/°L an amendment of Table 3 
tiate identification of some con¬ 


trols and to identify only control posi¬ 
tions. The petition also requested abbre¬ 
viation of the identification presently 
required. JAMA alleges difficulty in pro¬ 
viding all the identification marks due 
to lack of space around the handlebar. 
It argues that an individual operator 
will not mistake one equipment item 
for another on different cycles when all 
controls are uniformly located as speci¬ 
fied by Standard No. 123. 

The Administration denies JAMA’s 
petition. Labeling control positions with¬ 
out identifying the control itself could 
confuse the novice motorcyclist and may 
contribute to traffic hazards. During the 
initial learning stage the cyclist will not 
be able to identify controls by their re¬ 
quired location. Further, there are no 
common abbreviations with universal 
acceptance for the controls mentioned, 
viz., choke, starter, horn, and neutral 
indicator. 

JAMA also requested a clarification 
as to whether control identification must 
be indicated in capital letters. The an¬ 
swer is no: use of upper or lower case 
lettering is at the manufacturer’s dis¬ 
cretion. Kawasaki asked whether it is 
permissible to add information to the 
tachometer identification indicating that 
it registers thousands of revolutions per 
minute. The marking requirements of 
the standard are minimum requirements 
only, and the NHTSA has no objection 
to further identification of this nature 
for the tachometer. 

5. Three-wheeled motorcycles. Cush¬ 
man manufactures three-wheeled motor¬ 
cycles. It alleged that many of the re¬ 
quirements of Standard No. 123 are in¬ 
compatible with the configuration of its 
vehicle. It requested that Standard No. 
123 be amended to exclude three-wheeled 
motorcycles that are designed to achieve 
a maximum speed no greater than 40 
m.p.h. Cushman raised a number of spe¬ 
cific objections concerning control loca¬ 
tion and operation, identification, and 
displays. In view of the disposition of 
Cushman’s petition it is not necessary to 
discuss the objections in detail. 

Cushman's petition is denied for the 
following reasons. Petitioner manufac¬ 
tures two types of three-wheeled vehi¬ 
cles, identical except for steering con¬ 
figuration. One type employs handle¬ 
bars, the other a steering wheel. Its sales 
literature indicates that most models 
manufactured with handlebars are in¬ 
tended for industrial applications on 
private property, and are not intended 
to be licensed as motor vehicles for use 
on the public roads. The remaining 
models manufactured with handlebars 
are intended for police use. Standard 
No. 123 does not apply to this type of 
vehicle. Cushman’s models intended for 
street use are equipped with the steer¬ 
ing wheel as standard equipment. The 
standard does not apply to motorcycles 
with steering wheels. Thus denial of 
Cushman’s petition will affect only 
three-wheeled motorcycles for street use 
equipped with handlebars, a combina¬ 
tion that evidently comprises only a 
very small number of vehicles. 


6. Miscellaneous. A typographical er¬ 
ror is corrected concerning the inte¬ 
grated clutch and gear change. 

In consideration of the foregoing, 49 
CFR 571.123, Motor Vehicle Safety 
Standard No. 123, is revised in the fol¬ 
lowing respects: 

1. Item 1 in Column 1, Table 1, is 
corrected to read: “Manual clutch or 
integrated clutch and gear change.” 

2. Column 3, Item 7 in Table 1 is 
revised to read: “Off-Control forward; 
On-control downward: “Reserve” (if 
provided) on-control upward.” 

3. Column 3, Item 8 in Table 3 is 
revised to read: “M.P.H. increase in a 
clockwise direction. Major graduations 
and numerals appear at 10 m.pJi. in¬ 
tervals minor graduations at the 5 
m.p.h. intervals.” 

Effective date . September 1, 1974, the 
same effective date as the standard as 
previously issued (37 F.R. 7207). 

(Secs. 103, 119, National Traffic and Motor 
Vehicle Safety Act of 1966, 15 U.S.C. 1392, 
1407; delegation of authority at 49 CFR 
1.51) 

Issued on August 22,1972. 

Douglas W. Toms. 

Administrator . 

IFR Doc.72-14649 Filed 8-28-72;8:49 ami 

Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 

and Wildlife, Fish and Wildlife 

Service, Department of the Interior 

PART 32—HUNTING 
Kofa Game Range, Ariz. 

The following special regulation is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register (8-29-72). 

§ 32.22 Special regulation*; upland 
game; for individual wildlife refuge 
areas. 

Arizona 

KOFA GAME RANGE 

The public hunting of quail, rabbits, 
coyotes, gray fox, bobcat, and skunks on 
the Kofa Game Range is permitted ex¬ 
cept it those areas designated by signs as 
closed to hunting. The open area, com¬ 
prising 660,000 acres, is delineated on 
maps available at the refuge headquar¬ 
ters, Yuma, Ariz., and from the Re¬ 
gional Director, Bureau of Sport Fisher¬ 
ies and Wildlife, Post Office Box 1306, Al¬ 
buquerque, NM 87103. Hunting shall be 
in accordance with all applicable State 
regulations governing the hunting of 
quail, rabbits, coyotes, gray fox, bobcat, 
and skunks subject to the following spe¬ 
cial conditions: 

(a) The open season for hunting quail, 
rabbits, coyotes, gray fox, bobcats, and 
skunks on the refuge extends from Octo¬ 
ber 1 through November 30, 1972, in¬ 
clusive. 
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The provisions of this special regula¬ 
tion supplement the regulations which 
goven hunting on wildlife refuge areas 
generally which are set forth in Title 50, 
Code of Federal Regulations, Part 32, 
and are effective through November 30, 
1972. 

Gerald E. Duncan, 

Acting Refuge Manager, 
Kola Game Range, Yuma, Ariz . 

August 7,1972. 

[FR Doc.72-14607 Filed 8-28-72;8:46 am] 


PART 32 —HUNTING 

Imperial National Wildlife Refuge, 
Ariz. and Calif. 

The following special regulation is 
issued and is effective on date of pub¬ 
lication in the Federal Register 
(8-29-72). 

§ 32.22 Special regulations; upland 
game; for individual wildlife refuge 
areas. 

Arizona and California 

IMPERIAL NATIONAL WILDLIFE REFUGE 

Public hunting of quail, cottontail, and 
jack rabbits on the Imperial National 
Wildlife Refuge is permitted except in 
the area designated by signs as closed to 
hunting. This open area, comprising 
16.500 acres, is delineated on maps avail¬ 
able at refuge headquarters, Yuma, Ariz., 
and from the Regional Director, Bureau 
of Sport Fisheries and Wildlife, Post 
Office Box 1306, Albuquerque, NM 87103. 
Hunting seasons are as follows: Ari¬ 
zona—quail, October 1, 1972, through 
January 31, 1973, inclusive; cottontail 
and jack rabbits, October 1,1972 through 
November 30, 1972, inclusive. Cali¬ 

fornia—quail, October 28, 1972 through 
January 28, 1973, inclusive. Cottontail 
and jack rabbits, October 1,1972 through 
January 28,1973, inclusive. 

Hunting shall be in accordance with all 
applicable Federal and State Regulations 
covering the hunting of quail and rabbits 
subject to the following special condi¬ 
tions: 

(a) Quail and rabbits may be taken 
with shotguns only. Possession of .22 
caliber rimfire firearms is prohibited. 

(b) A maximum of two (2) dogs per 
hunters may be used while engaged in 
hunting so long as these animals are kept 
under strict control. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge areas 
generally which are set forth in Title 50, 
Code of Federal Regulations, Part 32, and 
are effective through January 31, 1973. 

Gerald E. Duncan, 
Acting Refuge Manager, Im¬ 
perial National Wildlife Ref¬ 
uge, Yuma, Ariz. 

August 7,1972. 

[FR Doc.72-14609 Filed 8-28-72;8:46 ami 


PART 32—HUNTING 

Kofa Game Range, Ariz. 

The following special regulation is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register (8-29-72). 

§ 32.32 Special regulations: big game; 
for individual wildlife refuge ureas* 

Arizona 

kofa game range 


Regional Director, Bureau of Sport Fish¬ 
eries and Wildlife, Post Office Box 1306. 
Albuquerque, N.M. 87103. Hunting sea¬ 
sons are as follows: Arizona — deer, Sep¬ 
tember 8 through September 24. 1972 , 
inclusive, and October 27 through No¬ 
vember 12, 1972, inclusive: bighorn 

sheep, December 2 through December 17 , 
1972, inclusive; California —deer. Sep¬ 
tember 23 through November 12 , 1972, 
inclusive; bighorn sheep, no open season 
in California. 


Public hunting of bighorn sheep and 
deer on the Kofa Game Range is per¬ 
mitted except in those areas designated 
by signs as closed to hunting. The big¬ 
horn sheep season extends from Decem¬ 
ber 2 through December 17, 1972, inclu¬ 
sive. The deer season extends from 
September 8 through September 24,1972, 
inclusive, and from October 27 through 
November 12, 1972, inclusive. The open 
bighorn sheep and deer hunting area, 
comprising 660,000 acres, is delineated 
on maps available at refuge headquar¬ 
ters, Yuma, Ariz., and from the Regional 
Director, Bureau of Sport Fisheries and 
Wildlife, Post Office Box 1306, Albuquer¬ 
que. NM 87103. 

Hunting shall be in accordance with 
all applicable State regulations covering 
the hunting of bighorn sheep and deer 
subject to the following special condi¬ 
tions: 

(a) Bighorn sheep limited to ten (10) 
permits issued by the Arizona Game and 
Fish Department. 

(b) Bighorn sheep hunters may hunt 
only in those areas designated on their 
permits. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge areas 
generaly which are set forth in Title 50, 
Code of Federal Regulations. Part 32, and 
are effective through December 19, 1972. 

Gerald E. Duncan, 

Acting Refuge Manager, 
Kofa Game Range, Yuma, Ariz. 

August 7, 1972. 

(FR Doc.72-14606 Filed 8-28-72;8:46 am] 


PART 32—HUNTING 

Imperial National Wildlife Refuge, 
Ariz. and Calif. 

The following special regulation is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register (8-29-72). 

§ 32.32 Special regulations; lug game; 
for individual wildlife refuge areas. 

Arizona and California 
imperial national wildlife refuge 

Public hearing of deer and bighorn 
sheep on the Imperial National Wildlife 
Refuge, Arizona and California, is per¬ 
mitted except in the area designated by 
signs as closed to hunting. This open 
area, comprising 16,500 acres, is delin¬ 
eated on maps available at the refuge 
headquarters, Yuma, Ariz., and from the 


Hunting shall be in accordance with all 
applicable Federal and State regulations 
covering the hunting of deer and bighorn 
sheep subject to the following special 
conditions: 

(a) Except as provided under the spe¬ 
cial regulations covering the hunting of 
small game, doves and migratory water- 
fowl on the Imperial National Wildlife 
Refuge, possession of any firearm other 
than a legal deer hunting firearm as de¬ 
fined by State hunting regulations is pro¬ 
hibited. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge areas 
generally which are set forth in Title 50, 
Code of Federal Regulations, Part 32, and 
are effective through December 17, 1972. 

Gerald E. Duncan. 

Acting Refuge Manager, Im¬ 
perial National Wildlife Ref¬ 
uge, Yuma, Ariz. 

August 7, 1972. 

[FR Doc.72-14608 Filed 8-28-72;8:46 ami 


Title 6—ECONOMIC 
STABILIZATION 

Chapter III—Price Commission 
PART 300— PRICE STABILIZATION 
Miscellaneous Amendments 

The purpose of these amendments is 
1) to conform the language m 
300.13(a) relating to price ^creases 
,y wholesalers and retailers with tne 
anguage in §300.12 relating to pnee in- 
reases by manufacturers; (2) to con 
orm the reporting requirements of 
300.52 with the provisions of §§ l® 1 * 4 
a) (2) and 101.17(b) of the regula¬ 
tors of the Cost of Living Council. 3) 
o provide a special rule for ^ie pricing 
>y dental laboratories and dentist o 
terns containing gold; and < 4 ) toproyi 
hat in certain cases the entering into o 
i contract by a subcontractor, with a 
;ontractor that has a contract 
agency of the Federal Government, con 
stitutes prenotification. 

Some wholesalers 

misinterpreted the price p nlML n 

lions prescribed in $ 300.13(11) ‘ 

hat a firm may increase its . 

particular product If its &ggre|“^ lU 
»tal price changes do not increase 
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profit margin. Such an interpretation 
was not intended when § 300.13(a) was 
adopted by the Commission. The re¬ 
quirements for a price increase by a 
wholesaler or a retailer have not been 
interpreted by the Commission to be dif¬ 
ferent than those prescribed for a price 
increase by a manufacturer under 
§300.12. To preclude any further mis¬ 
understanding the language prescribed 
in § 300.13(a) has been changed to con¬ 
form with the language prescribed in 
§ 300.12. 

Section 101.13(a)(2) of the regula¬ 
tions of the Cost of Living Council de¬ 
fines a price category n firm as an in¬ 
stitutional or noninstitutional provider 
of health services (as defined in §§ 300.18 
and 300.19) with annual sales or reve¬ 
nues in excess of $1 million which has 
received an exception from the Price 
Commission from the price adjustment 
limitations imposed in §§ 300.18 and 
300.19. Section 101.13(b) of the regula¬ 
tions of the Cost of Living Council fur¬ 
ther provides that each category n firm 
shall submit certain quarterly reports to 
the Commission. The exception to the 
submission of quarterly reports to the 
Price Commission contained in § 300.- 
52(c) is hereby changed to conform with 
the provisions of §§ 101.13(a) (2) and 
101.17(b) in this regard. 

A new paragraph (f) is added to § 300.- 
19 to provide a special rule for the pricing 
by dental laboratories and dentists of 
items containing gold. The new rule is 
required because of the large increases 
in the price of gold in the world market 
during recent months. Many dental 
laboratories make products that are 85 
percent composed of gold for the use of 
dentists. Without relief such as this rule 
would provide, the increases in the price 
of gold would have to be absorbed or 
the making of the product abandoned, 
since in most cases continued price in¬ 
creases by the dental laboratory or den¬ 
tist would not be within the limitations 
of § 300.19. The new paragraph limits 
price increases to a dollar-for-dollar pass 
through. It also retains the applicable 
profit margin limitations and requires 
corresponding price decreases to reflect 
market price decreases. 

In a recent amendment to § 300.51(a) 
issued on August 7. 1972 (37 P.R. 15996), 
the Commission provided that in cases 
involving prenotification and approval 


RULES AND REGULATIONS 

with regard to contracts for the purchase 
of products and services by an agency 
of the Federal Government, the entering 
into of the contract constitutes prenoti¬ 
fication and approval of the price in the 
contract. The Commission is of the opin¬ 
ion that the rule should also apply to sub¬ 
contracts under those contracts. Accord¬ 
ingly, the last sentence of § 300.51(a) is 
changed by this amendment to provide 
that the entering into of a subcontract 
under a contract for the purchase of a 
product or service by an agency of the 
Federal Government also constitutes a 
prenotification and approval of the price 
stated in that subcontract. 

Since these amendments provide relief 
from restrictive provisions, are clarifying 
in nature, and are needed for conform¬ 
ance with the regulations of the Cost of 
Living Council, the Price Commission 
finds that further notice and public pro¬ 
cedure is impracticable and unnecessary 
and that good cause exists to make them 
effective in less than 30 days after pub¬ 
lication in the Federal Register. 

(Economic Stabilization Act of 1970, as 
amended. Public Law 91-379, 84 Stat. 799; 
Public Law 91-558; 84 Stat. 1468; Public Law 
92-8, 85 Stat. 13; Public Law 92-15. 85 Stat. 
38; Public Law 92-210, 85 Stat. 743; and 
Executive Order No. 11640, as amended) 

In consideration of the foregoing, Part 
300 of Title 6 of the Code of Federal 
Regulations is amended as set forth 
herein, effective August 29, 1972. 

Issued in Washington, D.C., on Au¬ 
gust 25,1972. 

By direction of the Commission. 

James B. Minor, 
General Counsel 
Price Commission. 

1. Section 300.13(a) is amended to 
read as follows: 

§300.13 Retailers and wholesalers. 

(a) General. A retailer or wholesaler 
may charge a price in excess of the base 
price whenever its customary initial per¬ 
centage markup after November 13,1971, 
with respect to the property sold, is equal 
to or less than its last customary initial 
percentage markup before November 14, 
1971, or, at its option, its customary ini¬ 
tial percentage markup during its last 
fiscal year ending before August 15, 1971. 
However, the increased price may not re¬ 
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suit in an increase in its profit margin 
over that which prevailed during the base 
period. 

• - • • • • 

2. Section 300.19 is amended by add¬ 
ing a new paragraph (f) to read as 
follows: 

§ 300.19 Noninstitutional providers of 
health services. 


(f) Dental laboratories and dentists ; 
items using gold. A dental laboratory or 
dentist may increase the price of a dental 
item in which gold is used, witliout re¬ 
gard to paragraph (c) of this section, to 
reflect the increase since November 14, 
1971, in the cost of gold used in that item 
on a dollar-for-dollar basis. Any de¬ 
crease in the cost of gold used in that 
item shall likewise be reflected, doll&r- 
for-dollar in the price of that item, ex¬ 
cept that the decrease need not be made 
below the base price for that item. 

3. The last sentence of paragraph (a) 
of § 300.51 is amended to read as 
follows: 

§ 300.51 Prenotifiention firms. 

(a) General-manufacturers and serv¬ 
ice organizations. • • • The entering 
into of a contract for the purchase of 
a product or service by an agency of the 
Federal Government, or the entering into 
of a subcontract under a contract for 
the purchase of a product or service by 
an agency of the Federal Government, 
is considered to be a prenotification and 
approval of the price stated in that con¬ 
tract or subcontract for the purposes of 
this paragraph. 

• • • * * 

4. Section 300.52(c) is amended to 
read: 

§ 300.52 Reporting firms. 

• • • • • 

(c) Persons to whom this section does 
not apply. This section does not apply to 
public utilities covered by § 300.16 or 
§ 300.16(a), providers of health services 
covered by § 300.18 or 5 300.19 (except 
for those providers with annual sales or 
revenues in excess of $1 million which 
have received exceptions from the Price 
Commission), or insurers covered by 
§ 300.20. 

(FR Doc.72-14770 Filed 8-25-72:2:23 pm] 
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Proposed Rule Making 


DEPARTMENT OF THE 
TREASURY 

Bureau of Customs 
[ 19 CFR Part 10 1 

DUTY-FREE FUEL FOR AIRCRAFT 

Warehouse Withdrawals; Notice of 

Extension of Time for Submission 

of Data, Views, or Arguments 

Notice of proposed amendment to the 
Customs Regulations providing for the 
withdrawal from bonded warehouse of 
fuel oil of foreign origin for suppliers of 
certain aircraft free of duty and internal 
revenue tax, was published in the Fed¬ 
eral Register on Friday, August 4, 1972 
(37 F.R. 15707). Thirty days from the 
date of publication of the notice were 
given for submission of data, views, or 
arguments pertinent to the proposed 
amendment. 

A request has been received for exten¬ 
sion of the time for submission of com¬ 
ments. The period for submission of data, 
views, or arguments relating to the revi¬ 
sion is extended an additional 60 days. 

r seal] Edwin R. Rains, 

Acting Commissioner of Customs. 

|FR Doc.72-14631 Filed 8-28-72:8:48 am] 

Internal Revenue Service 
i 26 CFR Parts 49, 301, 601 1 

COLLECTION OF FACILITIES AND 
SERVICES EXCISE TAX 

Notice of Extension of Time for 
Comments 

Proposed regulations to be prescribed 
under sections 4291 and 6672 of the In¬ 
ternal Revenue Code of 1954, and a pro¬ 
posed amendment to 26 CFR Part 601 
(Statement of Procedural Rules), relat¬ 
ing to the collection of facilities and 


services excise tax, appear in the Fed¬ 
eral Register for Friday, July 28, 1972 
(37 F.R. 15159). 

Written comments or suggestions were 
required by August 28,1972. The time for 
submission of written comments pertain¬ 
ing to the proposed regulations is hereby 
extended to September 27, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel. 

|FR Doc.72-14798 Filed 8-28-72;8:56 am] 

DEPARTMENT OF JUSTICE 

Bureau of Narcotics and Dangerous 
Drugs 

[ 21 CFR Part 308 ] 

SCHEDULES OF CONTROLLED 
SUBSTANCES 

Exempt Chemical Preparations 

The Director of the Bureau of Nar¬ 
cotics and Dangerous Drugs has re¬ 
ceived applications pursuant to 5 308.23 
of Title 21 of the Code of Federal Reg¬ 
ulations requesting that several chemical 
preparations containing controlled sub¬ 
stances be granted the exemptions pro¬ 
vided for in § 308.24 of Title 21 of the 
Code of Federal Regulations. 

Therefore, under the authority vested 
in the Attorney General by sections 301 
and 501(b) of the Comprehensive Drug 
Abuse Prevention and Control Act of 
1970 (21 U.S.C. 821 and 871(b)) and re¬ 
delegated to the Director of the Bureau 
of Narcotics and Dangerous Drugs by 
§ 0.100 of Title 28 of the Code of Federal 
Regulations, the Director hereby pro¬ 
poses that section 308 of Title 21 of the 
Code of Federal Regulations be amended 
as follows: 

By amending § 308.24(1) by adding the 
following exempt chemical preparations: 
§ 308.2 1 Exempt chemical preparations. 

# * * * * 


All interested persons are invited to 
submit their comments and objections in 
writing regarding this proposal. Com¬ 
ments and objections should be submit¬ 
ted in quintuplicate to the Office of Chief 
Counsel, Bureau of Narcotics and Dan¬ 
gerous Drugs, Department of Justice, 
Room 611, 1405 I Street NW., Washing¬ 
ton, DC 20537, and must be received no 
later than September 28.1972. 

Dated: August 21,1972. 

John E. Ingersoll. 

Director, Bureau of 
Narcotics and Dangerous Drugs. 

[FR Doc.72-14764 Filed 8-28-72;8;47 am] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Part 927 1 

CERTAIN VARIETIES OF PEARS 

GROWN IN OREGON, WASHING¬ 
TON, AND CALIFORNIA 

Proposed Expenses and Rate of 
Assessment for Fiscal 1972-73 

Consideration is being given to the 
following proposal submitted by the Con¬ 
trol Committee, established pursuant to 
the marketing agreement, as amended, 
and Order No. 927, as amended (7 CFR 
Part 927). regulating the handling of 
Beurre D’Anjou, Beurre Bose, Winter 
Nells, Doyenne du Comice, Beurre Easter, 
and Beurre Clairgeau varieties of pears 
grown in Oregon, Washington, and Cali¬ 
fornia, effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), as the 
agency to administer the terms and pro¬ 
visions thereof: 

(1) That expenses w r hich are reason¬ 
able and necessary to be incurred by the 
Control Committee, during the period 
July 1, 1972, through June 30, 1973, will 
amount to $56,350. 

(2) That the rate of assessment for 
such period, payable by each handler in 
accordance with § 927.41, be fixed at $0.01 
per standard western pear box of pears, 
or an equivalent quantity of peais in 
other containers or in bulk. 

All persons who desire to submit wri - 
ten data, views, or arguments in con¬ 
nection with the aforesaid proposals shai 
file the same in quadruplicate, with the 
Hearing Clerk. U.S. Department of Agri¬ 
culture. Room 112 A, Administration 
Building, Washington, D.C. 20250. no 
later than the 10th day after the publica¬ 
tion of this notice In the Federal Reg¬ 
ister. All written submissions made pur¬ 
suant to this notice will be made 
able for public inspection at the om 


Manufacturer or 
supplier 


Product name and supplier's catalog 
number 


Form of product 


Date of 
application 


Cordis Lalroratories. .. Barbital-Acetate Buffer, Powder 700-317. Package: 20 envelopes—10.03 

grums per envelope. 

Do . Counteralectrophoresis, Plates CEP I “ 

709-304. 

Do .-. Counterelectrophoresls, Plates CEP II 

700-305. 

Do . Counterelectrophoresls, Plates CEP III 

7014-306. 

Do . Countereiectroplioresls, Plates CEP IV 

7014-307. 

Do . Counterelcctropborcsis, Plates CEP I 

709-324. 

Do . . Counterelectrophoresls, Plates CEP II 

700-325. 

Do . Counterelectrophoresls, Plates CEP III 

709-325. 

Do . Counterelectrophoresls, Plates CEP IV’ 

709-327. 


Do. GVB* Buffer. 753-037.Bottle: 50 ml. 

Do. Glucose—GVB* 4 Buffer, 753-035.Bottle: 50 ml. 


Package: 5 plates—18 ml. per 
plate. 

Package: 5 plates—18 ml. per 
plate. 

Package: 5 plates—18 ml. per 
plate. 

Package: 5 plates—18 ml. per 
plate. 

Package: 10 plates—8.5 ml. per 
plate. 

Package: 10 plates—8.5 ml. per 
plate. 

Package: 10 plates—8.5 ml. per 
plate. 

Package: 10 plates—8.5 ml. per 
plate. 


July 27,1972 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


EDTA (0.04M)—GVB buffer. 7534)347.’ Bottle: 5 ml.. 777 . 77 .... . Do. 


1)0*77.7777777 KDTA (6!6im 5-GVB Buffer,’ 753-031.7 Battle: 5 ml..... Do 

Do.5X Isotonic Veronal Buffer. Bottle: 1000 ml......------- ^°- f/VTV , 

TIC Corp .Urine Control.Viol: 1.9 cm. In diameter and 1.6 July 6,1972 

cm. In height. 
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of the Hearing Clerk duiing regular 
business hours (7 CFR 1.27(b)). 

Dated: August 24, 1972. 

Charles R. Brader, 
Acting Deputy Director ; Fruit 
and Vegetable Division , Ag¬ 
ricultural Marketing Service. 
(FR Doc.72-14681 Filed 8-28-72:8:51 am] 


[ 7 CFR Part 966 1 
TOMATOES GROWN IN FLORIDA 

Decision With Respect to Proposed 
Amendment of Marketing Agree¬ 
ment and Order 

Pursuant to the Agricultural Market¬ 
ing Agreement Act of 1937, as amended 
(48 Stat. 31, as amended; 7 U.S.C. 601- 
674), hereinafter referred to as the “act” 
and the applicable rules of practice and 
procedure governing proceedings to 
formulate marketing agreements and 
marketing orders (7 CFR Part 900), a 
public hearing was held in Orlando, Fla. 
during the 5-week period October 4-No- 
vember 4, 1971. It was held pursuant to a 
notice thereof which was published in 
the April 28, 1971, issue of the Federal 
Register (36 F.R. 7969) and as amended 
on August 25, 1971 (36 F.R. 16677). 

The purpose of the hearing was to col¬ 
lect evidence with which to reevaluate 
the basis and method for regulating the 
handling of Florida tomatoes differently 
for different stages of maturity. Such 
authority, now provided in § 966.52, has 
been used on several occasions in past 
years to impose different minimum size 
limitations on shipments of Florida 
pown mature green tomatoes than those 
imposed on tomatoes of more advanced 
maturity. As required by § 608e-l of the 
act. identical minimum size limitations 
were imposed on imported tomatoes. 

The regulations imposed under the or¬ 
der have been recommended by the 
Florida Tomato Committee and sup¬ 
ported by the Florida tomato industry. 
However, importers of Mexican toma¬ 
toes and others have opposed such reg¬ 
ulations, both in views filed under rule 
making proceedings and in the courts. 
On March 19, 1971, the U.S. Court of 
Appeals for the District of Columbia rec¬ 
ommended that a hearing should be pro¬ 
vided for on “novel and crucial” issues. 

This hearing was held in response to 
the Court’s ruling. A11 interested parties 
were given an opportunity to present 
pertinent evidence on the material 
issues. 

Sixteen witnesses appeared including 
representatives of the Florida tomato 
industry and the Florida Tomato Com¬ 
mittee, an importer of Mexican toma- 
wes. a tomato repacker, and a retailer, 
staff members of the University of Flor¬ 
ida and private consulting firms, an ex¬ 
pert witness from the U.S. Department 
m Agriculture, and two representatives 
oi consumer organizations also testified. 

The testimony amounted to 4,238 
pages, in addition 116 exhibits were 
identified or received in evidence. 


PROPOSED RULE MAKING 

Based on evidence adduced at the 
hearing and the record thereof, the 
Deputy Administrator, Consumer and 
Marketing Service, on March 31, 1972, 
filed with the Hearing Clerk, U.S. De¬ 
partment of Agriculture, a recommended 
decision which was published in the Fed¬ 
eral Register April 5, 1972 (37 F.R. 
6857). It afforded opportunity to file 
written exceptions thereto within 15 
days, and was later extended another 15 
days to May 5,1972. 

The material issues, findings and con¬ 
clusions, rulings, and general findings of 
the recommended decision are hereby 
approved and adopted and are set forth 
in fun herein, subject to the foUowing 
modifications: 

1. Under Material Issue No. (1) two 
paragraphs are added at the end of the 
discussion. 

2. Under Material Issue No. (2>: (a) 
Paragraph 33 is revised; (b) paragraph 
35 is revised; (c) paragraph 39 is re¬ 
vised and a new paragraph is inserted 
following paragraph 39; (d) a new para¬ 
graph is inserted between paragraphs 
40 and 46; (e) paragraph 43 is revised; 

(f) two new paragraphs are inserted 
between paragraphs 45 and 46; and (g) 
paragraph 46 is revised. 

3. Under Material Issue No. (3): (a) 
Paragraph 17 is revised; (b) paragraph 
18 is revised; and (c) a new paragraph 
is inserted between paragraphs 35 and 
36. 

4. Under “Rulings on Proposed Find¬ 
ings and Conclusions”, the third sen¬ 
tence of paragraph 5 is revised. 

Material issues. The material issues on 
the record of the hearing are as follows: 

(1) The basis for regulating tomato 
shipments differently by maturity. In¬ 
volved in this issue are the following 
matters relating to tomato production, 
harvesting, and handling in Florida: 

(a) Season and scope of production; 

(b) Classes of producers; 

(c) Cultural practices; 

(d) Vine ripe production; 

(e) Mature green production; 

(f) Districts; 

(g) Packinghouse operations; 

(h) Controlled atmosphere ripening; 

(i) Machine harvesting; 

(j) Tomato growth and size charac¬ 
teristics; 

(2) The effect cf regulating tomato 
shipments differently by maturity on 
Florida producers and others involved 
in the production and marketing of win¬ 
ter season tomatoes; and 

(3) Whether § 966.51 Recommenda¬ 
tions for regulation, should be amended 
to specify the factors to be considered 
in developing and recommending 
regulations. 

Findings and collusions. The follow¬ 
ing findings and conclusions on the ma¬ 
terial issues are based on evidence 
presented at the hearing and the record 
thereof: 

(1) The basis for regulating tomato 
shipments differently by maturity. 

(a) Season and scope of production. 
Planting of tomatoes in Florida usually 
begins in midsummer and is active 
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through the fall and early winter. Most 
acreage is direct seeded, although in 
some parts of the Stale growers trans¬ 
plant seedlings. The latter practice is 
more prevalent in the more northerly 
areas of Florida where the production 
season is shorter due to a cooler climate. 

Annual production varies considerably 
from year to year, reflecting the vagaries 
of weather. But the long-term trend has 
been downward. Shipments during the 
1970-71 marketing season of 13.3 mil¬ 
lion 40-pound cartons were 27 percent 
above those in 1969-70, but 12 percent 
below the average of the three preceding 
seasons. 

Harvest of Florida’s fresh tomato crop 
typically gets underway in late October 
and continues well into the following 
June. During the five most recent sea¬ 
sons (1966-67 through 1970-71). an av¬ 
erage of 22 percent of the total sea¬ 
sonal shipments occurred in October 
through December, 33 percent were 
made during the months January 
through March, and 45 percent from 
April to the end of the season. 

Throughout each of the five afore¬ 
mentioned seasons, Florida shipped both 
“mature green” and "vine ripe” toma¬ 
toes. These terms refer to the stage of 
maturity of the tomatoes at the time 
of inspection. A “mature green” tomato 
is one that is mature as defined by U.S. 
Standards for Fresh Tomatoes and the 
skin of which is completely green in 
color. The U.S. Standards definition of 
mature is “that the contents of two or 
more seed cavities have developed a 
jelly-like consistency and the seeds are 
weU-developed.” 

A “vine ripe” tomato is also mature 
but the skin color has reached at least 
the breaker stage. Breaker means that 
there is a definite change in color from 
green to a tannish yellow, pink, or red 
on not more than 10 percent of the sur¬ 
face. In appearance, such a tomato is 
green with just a touch of yellow or pink, 
usually at the blossom end of the tomato. 

Under the marketing order, the matu¬ 
rity of Florida tomatoes, including color 
as an indication of the degree of matu¬ 
rity, is officially determined at the pack¬ 
inghouse where tomatoes are inspected 
by the Federal-State Inspection Service. 
Such inspection is compulsory when a 
marketing order regulation is in effect 
requiring all shipments meet a specified 
size or grade and to provide a basis for 
collecting assessments needed to operate 
a marketing order program. Inspection is 
commonly used even when a market 
order program is not operating as a 
means of identifying the composition of 
particular lots being traded. 

(b) Classes of producers. The terms 
vine ripe and mature green also are used 
to describe tomato growers in Florida in 
the sense that such terms indicate the 
particular maturity of tomatoes pre¬ 
dominantly produced and harvested by 
such growers. Every grower when he 
plants an individual field has a basic in¬ 
tent to harvest tomatoes from that field 
as either mature green or vine ripe. His 
plans are influenced by many factors 
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including type of soil, climate, the pro¬ 
spective supply of labor while the crop 
is growing and at harvest, and the pack¬ 
inghouse facilities that will be available 
to handle his harvested tomatoes. 

The record shows that most growers 
specialize in harvesting just one maturity 
although a few persons have tomato op¬ 
erations so organized as to produce and 
harvest both vine ripe and mature green 
tomatoes. The record also shows that all 
fresh tomato growers, whether special¬ 
ists or not, may at some time harvest 
both mature green and vine ripe toma¬ 
toes from their fields. As shown later 
herein, this results primarily from prac¬ 
tical considerations in commercial har¬ 
vesting practices. 

<c) Cultural practices. The initial ac¬ 
tivities of preparing the soil and plant¬ 
ing the tomato seed or seedlings are 
essentially the same for both maturities. 
But the vines usually are handled differ¬ 
ently and harvesting practices for a vine 
ripe tomato operation vary greatly com¬ 
pared with one in which tomatoes are 
picked primarily mature green. 

As the tomato vines grow they are 
either left on the ground or “staked* 
In staking tomatoes, the vines are tied 
to stakes or may be supported by a 
trellis-like system constructed of strings 
tied to stakes set at intervals in the row, 
and their growth is directed upward. The 
staked vines, unlike ground grown, are 
pruned and grow taller. They produce 
larger tomato fruit and a greater total 
quantity than ground grown vines and. 
because the tomatoes do not touch the 
ground, the incidence of disease is 
reduced. 

Tomatoes, in both stake and ground 
culture, grow larger and mature earlier 
at the lower part of the vine. The quan¬ 
tity and size of the fruit progressively 
decreases toward the top of the vine. 

(d) Vine ripe production. Tomatoes 
intended to be harvested as vine ripes 
are “staked**. Such staking results in the 
tomato fruit being more accessible to 
the pickers and because, unlike ground 
grown, the vine does not have to be 
picked up and turned to expose the fruit, 
there is less damage to the vine than 
otherwise would result from the frequent 
harvesting required in a vine ripe opera¬ 
tion. Vine ripe fields in Florida generally 
are picked every Other day and all 
tomatoes showing “color** are picked. The 
frequent picking schedule is necessary in 
order to pick the vine ripes as close as 
possible to the breaker stage, i.e., when 
the fruit is almost entirely or predomi¬ 
nately green. Tomatoes which are picked 
mature green or as breakers usually have 
a firm internal texture and a relatively 
tough surface. If left on the vine a 
“breaker” could turn red within a few 
days. As the fruit turns pink and then 
red, it becomes progressively softer and 
less able to withstand the frequent han¬ 
dling involved in a commercial tomato 
harvest, packing, and marketing opera¬ 
tion without suffering bruising and other 
deterioration. 

Harvesting of a vine ripe tomato field 
may continue for several months. How¬ 


ever, as the vines get older and yields 
decline, the vine ripe grower may decide 
that continued harvest of the field would 
be uneconomical. Under such circum¬ 
stances, he will pick both vine ripe and 
mature green tomatoes as he cleans out 
the field. 

The record shows that the relative im¬ 
portance of “true” vine ripe tomato pro¬ 
ducers in Florida has been declining in 
terms of numbers of growers and the 
volume of their production. However, 
such producers harvest tomatoes during 
most of the season, and account for a 
significantly large portion of the tomato 
production in several districts of the 
production area in Florida. 

(e) Mature green production. In a ma¬ 
ture green tomato harvest operation, 
most fields are picked twice, but occa¬ 
sionally a third picking will be made if 
the condition of the remaining crop is 
suitable for such harvest and the market 
is relatively strong. 

As the time for first picking of a ma¬ 
ture green field nears, the grower must 
assess the progress of the tomato crop 
and decide whether enough fruit are suf¬ 
ficiently mature to warrant sending in a 
picking crew. The producer considers 
various external characteristics of his to¬ 
matoes which he can associate by experi¬ 
ence with adequate maturity. He may 
squeeze the fruit to gauge its firmness. 
Some tomatoes may be cut—if the seeds 
give way before the edge of the knife and 
are not cut, the tomato is mature. An¬ 
other common test is the amount of 
“colored** (vine ripe) tomatoes in the 
field. Usually a grower will pick only “vine 
ripe** tomatoes at first, and may do this 
several times until he decides that there 
are sufficient mature tomatoes in a field 
to warrant the initial full scale harvest. 
Then he has his crew pick every mature 
tomato. While most of the tomatoes will 
be mature green, some will have reached 
the breaker (vine ripe) stage. 

The second and occasional third pick¬ 
ings occur at 7- to 10-day intervals. 
Within these intervals, tomatoes left on 
vines continue to grow in size and in¬ 
crease in maturity. Some vine ripe to¬ 
matoes are included in every subsequent 
mature green picking and constitute a 
significant economic commodity to the 
grower. The proportion of vine ripes in¬ 
cluded in each harvest of mature greens 
varies, primarily because of the effects of 
weather on the growth of the tomatoes. 
During unusually warm weather, the 
amount of vine ripes in a picking might 
be above average if the harvest crews 
were unable to keep up with the crop; 
i.e. the tomatoes would grow unusually 
fast during the normal time interval be¬ 
tween harvests. One witness testified that 
on occasion vine ripes account for up to 
20 percent of the production from his 
basically mature green harvest operation. 
Conversely, when temperatures are low, 
the overall growth of tomatoes is slowed 
and the incidence of vine ripes in a sec¬ 
ond or third picking of mature greens 
may be relatively low. 

Because of its more advanced stage of 
maturity, a vine ripe tomato is more 
tender than a mature green tomato and 


therefore usually requires special han¬ 
dling. When a mature green tomato 
grower makes the preliminary harvests 
of vine ripes, small containers may be 
used in the field to avoid pressure bruis¬ 
ing. But when the full scale picking oc¬ 
curs, all tomatoes usually are placed in 
60- to 90-pound field crates, and in some 
areas in pallet boxes which hold much 
larger amounts. 

The largest portion of mature green 
tomatoes is produced on vines which lie 
on the ground. However, some tomatoes 
to be harvested mature green also may 
be staked. This practice is increasing in 
those areas of Florida where soil struc¬ 
ture is suitable for the use of stakes. 
Staking of mature green fields is more 
expensive than allowing the vine to stay 
on the ground, but as with vine ripe 
culture, it results in less vine damage 
and better yields. In contrast to a staked 
vine ripe operation wherein tomatoes are 
picked at frequent intervals over several 
months, the staked mature green field is 
harvested only two or three times. Al¬ 
though the mature green harvest opera¬ 
tion theoretically could be changed to a 
vine ripe operation, this would be im¬ 
practical because a sharp increase in 
labor would be required, and as will be 
shown later, the harvest operation must 
be geared to the capacity of the packing¬ 
house which will handle the tomatoes. 


(f ) Districts. The types of cultural sys¬ 
tems used by Florida growers are related 
in part to soil and climatic factors, and 
vary by District within the State. Dis¬ 
trict 1 is comprised of Dade County and 
is the southern-most tomato producing 
area in the State. Although a few people 
grow a small amount of vine ripe toma¬ 
toes on a trellis or hydroponically. all 
large tomato operations in the District 
are organized for mature green produc¬ 
tion. In this District, mature green to¬ 
matoes are harvested from vines on the 
ground, planted in soil composed of 
crushed coral rock. Stakes are not used 
since it is impracticable to drive them 
into the underlying coral. Harvest of the 
Dade County mature green crop usually 
begins in mid-November and continues 
into the following May. During the 1970- 
71 season, 164 million pounds of tomatoes 
were shipped from District 1. of which 
93 percent were mature greens and < 
percent were vine ripe. 

District 2 is in the Southeastern corner 
of the Florida peninsula and includes the 
Counties of Brevard, Broward. Glades. 
Indian River, Martin, Osceola, Okeecho¬ 
bee, Palm Beach, and St. Lucie. Toma 
production is concentrated in sandy sous 
along the Atlantic Coast. Vine ripe cul¬ 
ture is dominant in the more southe 
coastal area where the Gulf Stream mo - 
erates winter temperatures. Hanes* 
begins in November and terminates aur 
ing the following spring. The last ship¬ 
ments during the 1970-71 season f 
Pompano, the center of the areas 1 
ripe production and marketing, 
reported on May 28. 1971. About 9 1 
cent of the total seasonal t * s 

63 million pounds from the distrlc 
south coastal area were tomatoes o 
ripe maturity. 
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Mature green “ground” production is 
the prevalent practice in the more north¬ 
erly Fort Pierce area of District 2; to¬ 
matoes there are grown for both fall and 
spring season harvest. For the entire 
1970-71 marketing season, shipments re¬ 
ported from the Fort Pierce shipping 
point amounted to 96 million pounds, of 
which 96 percent were mature green. 

District 3 is in the Southwestern cor¬ 
ner of the peninsula, including the 
Counties of Charlotte, Collier, Hendry, 
Lee, and Monroe. Tomato growers in 
this District use all three basic types of 
culture—vine ripe and mature greens on 
stakes at mature greens on the ground. 
Vine ripe production is concentrated on 
lands close to the ocean, while green to¬ 
mato operations are inland. Harvest is 
continuous from November into the fol¬ 
lowing June, with seasonally heaviest 
shipments typically occurring in Decem¬ 
ber and May. Shipments amounted to 
115 million pounds in 1970-71; about 80 
percent were mature green. 

District 4 is on the west coast of 
Florida and includes the Counties of 
De Soto, Hardee, Highlands, Hills¬ 
borough, Manatee, Pinellas, Polk, and 
Sarasota. Tomato production 1s concen¬ 
trated in the Manatee-Ruskin-Wauchula 
area, which is southeast of Tampa. 
Virtually all tomatoes are grown on 
stakes for harvest as mature greens. The 
1970-71 tomato shipments from this area 
totaled 124 million pounds, 92 percent 
being mature green. Shipments begin in 
late October or early November and con¬ 
tinue until frosts occur, usually during 
the first half of December. Spring crop 
harvest usually starts in April and runs 
into June. 


Each of the Districts have unique 
characteristics with regard to tomato 
production and marketing. Nevertheless, 
producers in the various Districts are 
growing the same commodity in about 
the same manner as their neighbors, har¬ 
vesting and handling their tomatoes in 
essentially the same way albeit at differ¬ 
ent stages of maturity, and selling them 
in the same market, often at the same 
time. The result is a continuous flow to 
market of both mature green and vine 
npe tomatoes throughout Florida's 
«oveinber-June season. During the 
is'0-71 marketing season Florida’s ship- 
totalled 562 million pounds, of 
which 81 percent were mature green and 
19 percent were vine ripe. 

<g) Packinghouse operations. Vine 
npe and mature green tomatoes are not 

differently, they also are 
handled differently. 

r,Jw, atoes ha rvested In a vine ripe 
are hauled from the field to a 
Packinghouse where they are washed. 
S, mecl l anlcally segregated by size 
the..’ , s ^hig belts, and graded. They are 

PhcedbT e i?i a ^ 1 by color s0 they can be 
piaeed to highly stratified packs such as 

breakei ^„ X 6 light pinks ’ and 5 x 6 
hoiKP H many of the packing- 

thp ° pera tions have been mechanized, 
unon tht T u separa tion process depends 
in eye 811(1 hand, resulting 

a vine hS 7 ^ ge labor re( I ulr ements for 
npe packing operation. Most vine 


ripes are packed in 20-pound cartons, 
but special containers which provide ad¬ 
ditional protection for the product also 
are used. Some operators will individually 
wrap vine ripes to provide cushioning for 
the tomato during transportation and 
marketing. 

Tomatoes picked during a mature 
green harvest go through essentially the 
same process. They are hauled in field 
boxes to the packinghouse where they are 
first sorted to remove those with “color.” 
Tomatoes showing color move to a “pink” 
machine on which they are handled as 
indicated above for the tomatoes from a 
vine ripe operation. 

The sorted out mature green tomatoes 
go to a “green” machine whereon they 
are segregated by size, graded, and 
jumble packed in cardboard containers. 
Since there is no need for a color separa¬ 
tion, labor requirements are much less 
to operate a green than a pink machine. 
A 40-pound carton is the most common 
container for mature greens but smaller 
containers are becoming more popular. 

Although essentially the same type of 
machinery is used to process vine ripe 
and mature green tomatoes, the organi¬ 
zation and speed of operation is differ¬ 
ent. Since vine ripes are segregated by 
size and then color, they must be sorted 
an additional time than is the case for 
mature greens. Belts run slower for vine 
ripes than mature green in order to re¬ 
duce bruising of the more tender vine 
ripes, and to facilitate visual color 
selection. 

A typical tomato packinghouse is 
equipped to specialize in the handling of 
a particular maturity, but as noted some 
have secondary machinery so that both 
mature green and vine ripe tomatoes 
can be graded and packed. This speciali¬ 
zation in packinghouse equipment is 
directly associated with the harvesting 
practices of the producers whose toma¬ 
toes are graded in such houses. Thus, in 
District 4 where virtually all tomatoes 
are produced to be harvested as mature 
greens, the bulk of the machinery in the 
packinghouse is designed to handle 
mature greens but each house will have 
a small “pink” machine for use in grad¬ 
ing the vine ripe tomatoes that are picked 
incidental to mature green harvest. This 
specialization reduces the grower’s flexi¬ 
bility in harvesting tomatoes with regard 
to the maturity at which such tomatoes 
may be picked. A basically mature green 
grower must time his harvests so that 
the incidence of vine ripes does not ex¬ 
ceed the capacity of the vine ripe 
machine In the packinghouse handling 
his primarily mature green tomatoes. 
Otherwise his vine ripes will have to be 
left in the field or, if picked, dumped at 
the packinghouse. 

Due to the additional handling re¬ 
quired for vine ripe tomatoes—encom¬ 
passing more labor, and different ma¬ 
chinery and packages—the costs of such 
handling and preparation for market are 
substantially higher than those incurred 
for mature green tomatoes. Data in the 
record show that packing and selling 
costs run about 25 percent higher for 
vine ripes. When harvest charges are 


taken into account, the total cost of pick¬ 
ing, packing, and selling tomatoes during 
the 1970-71 season averaged 4.6 cents 
per pound for mature greens as com¬ 
pared with 7.2 cents per pound for vine 
ripes. 

The sized, graded, and packaged toma¬ 
toes usually are loaded directly on trucks 
or rail cars for transporting to market 
although when supplies are relatively 
large some may be held in the packing¬ 
house for a day or more until sold. Dur¬ 
ing periods of warm weather, refrigera¬ 
tion is commonly used both in the pack¬ 
inghouse and during transportation to 
maintain quality and retard ripening. 

(h) Controlled atmosphere ripening. 
As a tomato ripens, it emits ethylene gas 
and the rate of emission increases as the 
fruit approaches a fully ripe condition. 
The introduction of additional ethylene 
into closed tomato ripening rooms under 
controlled conditions merely hastens the 
ripening process, with the further result 
of having the tomatoes all ripen at a 
uniform rate. The increasing use of 
smaller containers for mature green 
tomatoes is associated with the practice 
of gassing tomatoes. In this process, 
mature greens are placed in a room in 
which humidity and temperature are 
controlled. Ethylene gas is injected into 
the room and the tomatoes remain there 
for a day or two until the desired color 
appears. Since the tomatoes in the room 
tend to ripen uniformly, packinghouse 
operators can pack mature green toma¬ 
toes in 20- or 30-pound cartons, ripen 
them in a controlled atmosphere room 
and ship them direct to retail outlets, 
thus bypassing the repacking (ripening) 
operation in the terminal market. 

Industry witnesses testified that the 
introduction of additional ethylene is 
not detrimental to a tomato. On the con¬ 
trary, in their opinion the process hastens 
maturity and actually improves the qual¬ 
ity of the product ultimately available 
to the consumer because there is less 
damage to tomatoes as compared with 
that which occurs during the repeated 
handling required for ordinary ripening. 
By the latter method, a lot of tomatoes 
often may be sorted several times over 
a period of days by the repacker as he 
attempts to obtain tomatoes of uniform 
color in the package he sends to the re¬ 
tail outlets. 

(i) Machine harvesting. Because of 
rising wage rates and a decline in the 
supply and quality of field labor, efforts 
are being made to develop a method or 
system by which fresh tomatoes can be 
effectively harvested by machines. The 
two major parts of such a system are a 
mechanical harvester that will operate 
efficiently under various soil conditions 
in Florida, and a tomato variety with 
sufficient strength to withstand the buf¬ 
feting that occurs during harvest and 
which ripens with a high degree of uni¬ 
formity. The latter characteristic is 
essential since each field will be machine 
picked only once; the plant will be sev¬ 
ered from its roots, thus terminating 
further production. 

The record shows that the machine 
harvesting system now in the testing 
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stage is primarily a mature green opera¬ 
tion. A witness testified to his belief that 
when the use of such a system becomes 
widespread and general. Florida growers 
will continue to harvest and market both 
mature green and vine ripe tomatoes. It 
is expected that they will continue to use 
the amount of “color*’ in the field as an 
indication of maturity, hand-picking the 
“color” one or more times until the field 
of tomatoes reaches the stage of maturity 
which justifies complete harvest by 
machine. Even then, it is anticipated that 
there will be vine ripe tomatoes among 
the machine harvested crop. And because 
of differences in production schedules of 
the various growers, at any given time 
throughout a season some growers prob¬ 
ably will be hand picking only vine ripe 
tomatoes while others will be machine 
harvesting predominantly mature green 
tomatoes. Thus, both vine ripe and ma¬ 
ture green tomatoes will be marketed 
simultaneously. 

(j) Tomato growth and size charac¬ 
teristics . A tomato becomes “mature 
green” as many as 21 days before it 
reaches the so-called breaker stage, at 
which stage it is commonly considered to 
be “vine ripe”. During that interval or 
maturation period of up to 21 days, the 
tomato continues to increase in size and 
weight according to the testimony of in¬ 
dustry witnesses based upon their many 
years of experience in producing toma¬ 
toes. These witnesses differed however in 
their judgment as to the extent of such 
increases. 

Research on the extent of growth dur¬ 
ing the maturation period is limited. The 
U.S. Department of Agriculture lias pub¬ 
lished two documents, which were placed 
in evidence, containing material which 
relates to this matter. The more recent 
publication dealt with a study performed 
in Mississippi in the late 1930*s. The 
author reported a substantial gain of 12 
percent in tomato size took place during 
the last 4 days prior to breaking and be¬ 
coming vine ripe. However, he did not 
discuss his method of analysis and it is 
impossible to determine whether the 
observed size increase related to diam¬ 
eter, volume or some other measure. 

The other publication described a re¬ 
search project under taken shortly after 
World War I. The research was per¬ 
formed in northern Virginia and 
southern Florida with a tomato variety 
which has not been used for many years. 
Average growth in Virginia during the 
usual period of maturation amounted to 
about a fifth of an inch, w T hereas the 
experiment in Florida showed a gain of 
slightly over one-third of an inch. The 
tomatoes in Florida were grown under 
weather conditions of extreme stress 
which may have been responsible for the 
erratic growth pattern observed, com¬ 
prised of an especially large increase dur¬ 
ing the 7-day period beginning 21 days 
before breaking and becoming vine ripe, 
and a small increase thereafter. Never¬ 
theless, the growth pattern observed in 
tliis experiment suggests that there was 
a significant increase in size during the 
21-day period of maturation. 


The differences in tomato-growtli rates 
during maturation, as measured in these 
U8DA research projects and as testified 
to by various witnesses, are indicative of 
the variation in growth that may occur 
because of differences in such factors as 
cultural practices, varieties, type of soil, 
and season of production, and to the 
influence of short-run changes in 
weather. 

The relative sizes of vine ripe and 
mature green tomatoes—of varieties now 
commonly used and as harvested over 
many weeks during a recent winter sea¬ 
son—can be ascertained from shipment 
data compiled by the Florida Tomato 
Committee. 

Each season since reactivation of the 
marketing order in 1968, the Florida To¬ 
mato Committee has reported, by grade 
and size, all shipments regulated under 
the marketing order. During the first 
two seasons these data gave some indi¬ 
cation of the general size relationship 
among tomatoes of different maturities, 
but the data were not complete because 
only interstate shipments were regulated 
and therefore recorded. The quantity and 
size composition of Florida tomatoes that 
moved to market within the State were 
unknown. 

In addition, the Florida shipment data 
for those seasons (1968-69 and 1969-70) 
provided no insight into the quantity of 
salable tomatoes which were not mar¬ 
keted. When total supplies of tomatoes 
are larger than market demand, prices 
are depressed and some of the smaller 
and less valuable tomatoes are not 
shipped. During such periods of low 
prices, many small mature green to¬ 
matoes are abandoned in the fields or 
dumped at the packinghouse. Similarly, 
even though all vine ripe tomatoes are 
usually picked and moved from the fields 
because of cultural requirements, eco¬ 
nomic factors generally result in small 
vine ripes also not being shipped when 
the market is saturated with larger to¬ 
matoes. In addition, during significant 
portions of these two marketing seasons, 
regulations were in effect which re¬ 
stricted shipment of certain of the 
smaller sizes of tomatoes. 

The deficiency in statistical data re¬ 
lating to tomato sizes was relieved in the 
1970_71 marketing season. During that 
season, marketing order regulations lim¬ 
iting the sizes of tomatoes that could be 
shipped were imposed only briefly near 
the end of the season. But regulations 
requiring inspection of intrastate as well 
as interstate shipments were in effect all 
season. Therefore all shipments of Flor¬ 
ida tomatoes, whether marketed within 
or without the State, were inspected and 
recorded. Further, for an extended num¬ 
ber of weeks during the main portion of 
the season, the market for tomatoes was 
unusually strong. During that period vir¬ 
tually every marketable tomato was 
picked, shipped, and recorded. The com¬ 
bination of (1) mandatory inspection of 
all shipments, (2) intensive harvest of 
all marketable tomatoes, and (3) only 
brief imposition of size requirements re¬ 
sulted in a detailed picture of the size 


and grade composition of the 1970-71 
tomato crop in Florida. 

The shipment data indicate that to¬ 
mato sizes vary between districts in 
Florida, and that, overall, tomato sizes 
change during the season. While this 
variation may result from a number of 
factors, the primary causes are differ¬ 
ences in cultural practices, changing 
weather conditions, and the general stage 
of harvest. Thus tomatoes produced 
using a ground cultural system may be 
smaller than those which are staked; 
extended periods of temperatures which 
are too low or too high will reduce size; 
and tomato sizes tend to decrease in the 
late stage of harvest, whether in a par¬ 
ticular field or for a whole district. 

Despite these variations in the general 
size of tomatoes, in every district and all 
through the season, vine ripe tomatoes 
averaged larger than mature green to¬ 
matoes. As indicated in the following 
table, a significantly larger portion of 
vine ripes shipped were 6 x 6 size or 
larger compared with mature greens. 
Conversely, the proportion of the vine 
ripes in the smaller sizes was much less 
than was the case for mature greens. 
These basic relationships prevailed in all 
Florida producing districts, regardless of 
whether the district harvested its to¬ 
matoes predominantly mature green or 
vine ripe. 


Percentage Distribution of Shipments of Florida 
Tomatoes, by Size a~nd District, 1970/71 Season 


District 

6x6 and larger 1 

6x7 and smaller 


Vine 

ripe 

Mature 

green 

Vine 

ripe 

Mature 

grren 

1. 

56 

Percmt 

3S 44 

62 

2. 

83 

53 

17 

4T 

3_..._ 

80 

55 

30 

a 

4. _ __ 

75 

60 

25 

40 

State. 

79 

50 

21 

50 


1 A 6 x 6 size tomato must be over 2 l7 ,ii Inches and no 
more than inchei In diameter according to Florida 

tomato marketing order size classifications. A 6 x 7 site 
tomato must be over Inches and no more than 2 1 >aj 
inches in diameter. 

Tomato size relationships between ma¬ 
turities during the months of strong 
markets and high prices in the 1970-71 
season were particularly significant. 
Prices for tomatoes were especially high 
during much of the winter and early 
spring of 1971 because of tight supplies 
due to weather damage in both Florida 
and Mexico. Over the 15 consecutive 
week period—from mid-January through 
April 1971—shipping point prices for 85 
percent U.S. No. 1 6 x 6 size mature 
green tomatoes averaged 27 cents per 
pound which was about 60 percent above 
the average price of a year earlier. 

This sustained period of very high 
prices—the strongest market in many 
years—resulted in virtually every sal¬ 
able tomato being picked and marketed. 
The proportions of the tomatoes shipped, 
by size categories, during this period 
were as shown in the following table, 
every size category 6x6 and larger, tne 
proportion of vine ripes substantially ex¬ 
ceeded the proportion of mature greens. 
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Floripa Tomatoes. Distribution or Shipments bt 
8iiB Cateookies, Mid-January Through April, 1971 


Site Vine ripe Mature green 


.. 

fixfl- — 

5x6.- 

6X6—- - 

6x7-- 

7x7.. 

7x8.— 


Percent 

Percent 

» L9 

0 

a. 2 

0 

8.8 

.1 

22.4 

R. 0 

3111 

30.3 

1A0 

as. 6 

fi. 2 

18.4 

1.4 

7.0 


tInclude® lc«? than 0.1 percent o. site 3x4 vine ripcs. 


Thus, not only did vine ripe tomatoes 
clearly average larger than mature green 
tomatoes, but a regulation providing for 
withholding mature greens 2% 2 inches 
and smaller in size (7x8) and vine ripes 
2%2 inches and smaller (7x7 and 7x8) 
would have resulted in near equality of 
withholding between the two maturities 
during that time span. About 6.6 percent 
of the vine ripes would have been with¬ 
held compared with 7 percent of the 
mature greens. 

Likewise a regulation providing for 
withholding mature greens 2% 2 inches 
and smaller in size (7x7 and 7x8) and 
vine ripes 2 17 i 2 inches and smaller (6x7, 
7x7, and 7x8) would have provided 
proportionate withholding—24.6 percent 
vine ripes and 25.4 percent mature 
greens—of the two maturities in that 
period. 


On the other hand, prices for 85 per¬ 
cent U.S. No. 16x6 size mature green 
tomatoes during November-December 
1970, and May-June 1971, were about 17 
cents per pound. Although vine ripe to¬ 
mato sizes also averaged larger than 
mature green sizes during these periods, 
the quantities of each maturity in the 
smaller size classifications were rela¬ 
tively small, reflecting the impact of non¬ 
marketing. Tliis was mostly due to the 
economic influence of low prices al¬ 
though regulations prohibited the ship¬ 
ment of the 7x7 size in both maturities 
In late May and June. 

The size relationship among mature 
green and vine ripe tomatoes also is ap¬ 
parent from a comparison of average 
diameters of the two maturities. For each 
size category of Florida tomatoes, the 
average diameter was weighted by ship¬ 
ments of that size to compute a weighted 
average diameter for all tomatoes of each 
maturity. The average diameter for all 
vine ripe tomatoes during the mid- 
January through April period was 2.764 
pches which is equivalent to about 2^ 2 
inches. This was a little more than one 
8126 larger than the 2.488 or 2%. inches 

tomatoes^ iame ^ er 8111 m ature green 


n ,J r02T1 , tlles€ Endings based on the rec* 
rd evidence, it is concluded that vine 
tom atoes average larger than ma- 
f re ^ ns - This fact, together with the 
ct that all tomato growers, including 
green growers, harvest various 
01 thelr cr °ps at the vine ripe 
0t I ? atur ^y, is of substantial signif- 

oar 0 x c s erlng the regiuatior 

of ^ aUse °* aver age size difference 
e maturities, a single minimun 


size requirement imposed on shipments 
of both vine ripe and mature green Flor¬ 
ida tomatoes under normal conditions 
would require growers predominantly 
harvesting tomatoes at the mature green 
stage to withhold a disproportionately 
larger share of their crops from market 
as compared to those harvesting pri¬ 
marily at the vine ripe stage. Similarly 
as between growers who harvest both 
mature greens and vine ripes from their 
fields, the grower with the greater 
volume of vine ripes would be able to 
market a greater proportion of his crop. 
A regulation based on maturity, i.e., 
requiring larger minimum sizes for vine 
ripe tomatoes than mature green toma¬ 
toes, has the effect of achieving a propor¬ 
tionate sharing of withholding of both 
maturities. 

Exceptions filed by counsel for im¬ 
porters of tomatoes disputed the fore¬ 
going findings and conclusions on the 
issue of tomato production and handling 
in Florida, contending instead that reg¬ 
ulations requiring larger minimum sizes 
for vine ripe than mature green toma¬ 
toes were designed to result in a dis¬ 
proportionate withholding of imports 
from Mexico. Such contentions are 
without merit. As discussed heretofore, 
the record evidence shows that vine ripe 
tomatoes average larger than mature 
greens. Therefore, a regulation which 
accommodates this size difference is a 
rational and appropriate method of reg¬ 
ulating tomato shipments. 

In support of their argument with re¬ 
gard to the effect of regulations on im¬ 
ports, said counsel relied heavily on a 
statistical study placed in the record 
which was constructed at their direction 
by a management consulting firm and 
which suggested that a regulation re¬ 
quiring larger minimum sizes for vine 
ripe than mature green tomatoes would 
result in relatively more vine ripes being 
withheld. However, an underlying 
premise of said study is that shipments 
of tomatoes are synonymous with pro¬ 
duction or supply which the record 
clearly shows is not the case. As was 
found earlier herein, shipments of toma¬ 
toes are often affected by economic con¬ 
siderations and occasionally by 
regulations, both of which result in some 
marketable tomatoes being left in the 
field or dumped at the packinghouse. The 
basic size relationships among tomatoes 
of different maturity were additionally 
distorted in that study by mathematical 
techniques which involved comparisons 
of shipment values rather than quanti¬ 
ties shipped. A more appropriate method 
of evaluating the impact of regulations 
upon shipments is to use the factual 
data available to determine the quanti¬ 
ties which would be withheld if a specific 
type of regulation were to be imposed. 
This was the method used in this de¬ 
cision to analyse the effect of regulation 
on Florida shipments. A similar evalua¬ 
tion with regard to the effect on imports 
of a regulation requiring larger mini¬ 
mum sizes for vine ripe than mature 
green tomatoes is discussed later herein. 
The results show that contentions as to 
discrimination are not supported by the 
record evidence. 


(2) The effect of regulating shipments 
differently by maturity on Florida pro - 
ducers and others involved in the pro¬ 
duction and marketing of winter season 
tomatoes: Tomato growers space the 
planting of their crop so that there will 
be a steady flow of their commodity to 
market beginning several months later. 
But the vagaries of weather cause er¬ 
ratic growth which results in distorted 
harvest schedules. And growers some¬ 
times misjudge market demand, and 
plant too many acres. The result, as the 
record shows, is an occasional oversupply 
of tomatoes available for market, which, 
depresses prices to producers. 

Numerous witnesses representing both 
the Florida and Mexican tomato indus¬ 
tries agreed that some method was 
needed to cope with these periodic sur¬ 
plus supplies. Some thought promotional 
efforts would be most productive. One 
mentioned that the Mexican government 
has imposed minimum size and grade 
requirements on its shipments a number 
of times in recent seasons when prices 
on the U.S. market became depressed. 
A few had no specific suggestions. The 
Florida industry representatives testified 
to their belief that the approach used 
in past seasons was a proper w*ay to bal¬ 
ance tomato supplies with demand on 
the U.S. market. It is their position that 
requiring different minimum sizes for 
different maturities is an effective way to 
tailor the supply to demand and at the 
same time tend to equate the burden of 
withholding as between mature green 
and vine ripe tomatoes. 

Shipments of Florida's tomatoes begin 
in November and continue into the fol¬ 
lowing June. Distribution Is nationwide 
and some are exported to Canada. 
Throughout its marketing season and in 
each of the receiving markets, Florida 
tomatoes compete in varying degrees 
with tomatoes from other sources. Typi¬ 
cally, they compete with small amounts 
of tomatoes from other States in early 
November and again very late in the 
spring, and hothouse tomatoes are avail¬ 
able in light volume throughout Flori¬ 
da's marketing season. However, the 
greatest competition is with tomatoes 
from Mexico which have sharply in¬ 
creased in U.S. markets in recent years. 
Ten years ago, during the 1960-61 sea¬ 
son. tomato imports from Mexico ac¬ 
counted for 20 percent of the U.S. winter 
market supply. During the November 
1970-June 1971 marketing season, im¬ 
ported Mexican tomatoes accounted for 
about 45 percent of the total supply 
marketed in the United States. 

When regulations have been consid¬ 
ered. the U.S. market supply in nearly 
all instances has been comprised pri¬ 
marily of the crop in Florida about to be 
harvested and shipped, and the then cur¬ 
rent imports from Mexico. Various re¬ 
ports concerning acreage, growing con¬ 
ditions and current yields provided de¬ 
tailed Information about the potential 
supply in Florida, and packout data 
showed the size and grade of Florida's 
tomatoes currently being marketed. 

Current information regarding Mexi¬ 
can supplies is restricted to data com- 


FEDERAL REGISTER, VOL. 37, NO. 168—TUESDAY, AUGUST 29, 1972 
















17484 


PROPOSED RULE MAKING 


piled by the National Union of Horticul¬ 
tural Producers, a Mexican growers as¬ 
sociation, which shows by size and ma¬ 
turity the quantity of tomatoes crossing 
the border at Nogales, Ariz. These data 
account for about 90 percent of the total 
quantity of Mexican tomatoes crossing 
the U.S. border destined for markets in 
the United States and Canada. 

With the potential supply identified in 
total and classified by size, that supply 
can then be related to estimated demand 
to determine the extent of withholding 
which may be necessary to maintain a 
reasonable level of returns to growers. 
Thus, if the potential supply exceeds de¬ 
mand by 10 percent and tomatoes of the 
smaller, less valuable sizes (those which 
return the least to the producer) account 
for a 10th of the supply, restrictions can 
be imposed which preclude such tomatoes 
from shipment. 

This method of regulating shipments, 
which has been recommended by the 
Florida Tomato Committee, was sub¬ 
jected to intensive examination during 
the hearing. Special attention focused on 
the issue of whether regulations requir¬ 
ing larger minimum sizes for vine ripes 
than mature greens discriminated 
against tomatoes produced in other 
countries, particularly Mexico. 

Mexico has been exporting tomatoes to 
the United States since the early part 
of this century, but the volume of such 
exports was relatively small until the 
early 1960’s when a concerted effort was 
made to expand the export-oriented in¬ 
dustry on the west coast. Vast irrigation 
systems were developed and there was 
an influx of capital and production skills. 
With an abundant supply of low cost 
labor also available, Mexican producers 
reduced the scope of their mature green 
tomato operations and concentrated on 
developing a vine ripe tomato production 
system. Although most of their tomatoes 
are harvested at the vine ripe stage of 
maturity, mature green production is still 
common, and supplies of this maturity 
are exported throughout the season. 

West Mexican tomato production and 
export sales have risen steadily and 
sharply. Exports to the United States 
during the November 1970-June 1971 
marketing season, at 570 million pounds, 
were more than 300 percent of those 
a decade earlier. The increase in exports 
was particularly sharp during the late 
1960’s even though import regulations 
were imposed on several occasions fol¬ 
lowing reactivation of the Florida To¬ 
mato Marketing Order for the 1968-69 
marketing season. The 570 million 
pounds exported in the 1970-71 season 
were 63 percent above such exports dur¬ 
ing the 1967-68 season, just prior to the 
reactivation of marketing order regula¬ 
tions. One witness estimated that West 
Mexico’s tomato crop now far exceeds 
output in Florida with production in the 
1970-71 season of nearly a billion pounds 
being about 65 percent above that in 
Florida. 

Published detailed Information is not 
available as to the composition of the 
Mexican tomato crop by size and quality. 
Witnesses who surveyed the Mexican 


producing area at various times testified 
however that it is little different from 
that in Florida. Mexican tomato growers 
use the same varieties, produce and har¬ 
vest at the same time of year, and use the 
same cultural methods used by growers 
in Florida. Grading, packing, and to¬ 
mato transportation facilities in Mexico 
also match the most modem in the 
United States. 

The main difference in production is 
that Florida harvests 80 percent of its 
tomatoes at the mature green stage of 
maturity whereas Mexico harvests most 
of its tomatoes as vine ripes. It has been 
contended that because of this difference, 
a regulation requiring larger minimum 
sizes for vine ripes than mature greens 
discriminated against Mexican tomatoes. 
However, inasmuch as vine ripe toma¬ 
toes average larger in size than mature 
greens, the burden of withholding under 
such regulations should fall evenly on 
the mature green and vine ripe toma¬ 
toes in both areas. On the other hand, a 
regulation making a single minim um 
size restriction applicable to both ma¬ 
ture green and vine ripe tomatoes would 
result in a proportionately smaller with¬ 
holding of vine ripes as compared to ma¬ 
ture greens, regardless of the location of 
production. 

When examining the impact of a regu¬ 
lation, it is appropriate to examine its 
effect on Florida growers and Mexican 
growers, and also on the importers of 
Mexican tomatoes. 

At the producer level, the hearing evi¬ 
dence indicates that burden of with¬ 
holding falls more heavily on Florida 
growers than on growers in Mexico. This 
is true because Florida tomatoes with¬ 
held under marketing order regulations 
are nearly totally restricted from any 
fresh market outlet. In addition to the 
ban on sales in U.S. markets, exports of 
the restricted sizes to Canada are pre¬ 
cluded because of reciprocal regulations 
imposed by that country. (Whenever 
shipments of U.S. fruits and vegetables 
are limited by a marketing order regula¬ 
tion, Canada prohibits the import from 
the United States of the restricted item. 
However, such items produced in other 
countries including Mexico still are per¬ 
mitted to enter Canada.) The only al¬ 
ternative outlets for affected Florida to¬ 
matoes are in Caribbean countries, which 
usually look to the United States as a 
market for their own tomatoes rather 
than as a source of supply. 

Mexican tomatoes which cannot be 
shipped to the UJS. market because of 
marketing order regulations can be 
shipped to other countries such as Can¬ 
ada, or to consumers in Mexico. Although 
the Mexican domestic market is a sec¬ 
ondary outlet for those tomatoes pro¬ 
duced on the West Coast of Mexico, sales 
to this outlet are economically valuable. 
According to industry witnesses, average 
prices received for Mexican tomatoes 
shipped to Mexican markets have been as 
low as 8 pesos and as high as 60 pesos 
per 60 pounds, with the market consid¬ 
ered good at a range of 20 to 25 pesos 
($1.60 to $2). The record shows that av¬ 
erage production and harvesting costs 


would be covered at 8 pesos, and a price 
of 20 pesos would exceed average pro. 
duction, harvesting and packing costs by 
approximately 50 percent. 

The marketing of West Mexican to¬ 
matoes differs from practices in Florida 
in that the Mexican industry segregates 
its total marketable supply according to 
market outlets. The industry selectively 
grades its tomatoes with the result that 
annually only about 60 percent of their 
total production is exported to the 
United States, Canada, or elsewhere and 
the remainder is available to markets in 
Mexico. It is the West Mexican practice 
of selecting the tomatoes to be exported 
that may cause the proportion of their 
exports to the U.S. market affected by an 
import regulation to differ from the pro¬ 
portionate effect of a regulation on 
Florida or Mexican growers, i.e., an im¬ 
port regulation applies only to the seg¬ 
ment of the Mexican crop selected for 
export whereas the regulation is applied 
to the total crop in Florida. This does 
not necessarily mean proportionately 
more Mexican tomatoes would be banned 
from the U.S. market as compared with 
Florida. As will be shown later herein, 
the proportionate effect upon imports 
might be smaller. 

Most of the Mexican tomatoes im¬ 
ported into the United States are han¬ 
dled by importers located in Nogales, 
Ariz. The importers are middlemen in 
the marketing chain whose main func¬ 
tion is to facilitate the entry of the to- 
mates and arrange for the sale of such 
tomatoes to U.S. buyers. For these serv¬ 
ices, they receive a commission of 7.5 
to 10 percent of gross sales, although on 
large sales a fixed fee may be charged. 
Some of the importers participate in 
Mexican tomato production through var¬ 
ious joint venture arrangements. 

An import regulation imposed pur¬ 
suant to a marketing order regulation 
would result in some reduction in volume 
from that w r hich otherwise might be 
handled by importers. This would not 
necessarily result in reduced income to 
importers however. 


The commission merchant, whether an 
Importer at the border or a broker in the 
terminal market, who received a per¬ 
centage of the sales dollars, might re¬ 
ceive more than otherwise would prevan 
without a shipment regulation. 
evidence on recent research on tomaio 
price and quantity relationships suggests 
that total revenue from sales of tomatoes 
can be increased substantially by the re¬ 
moval of smaller sizes from the market 
when total supplies are heavy. As s tat 
In Exhibit 10 (“Supplying U.S. Mafitew 
with Fresh Winter Produce”), --re¬ 
moval of 7 x 7 and 7 x 8 vine ripes from 
marketings would have increased 
average price of the remainder 
supply (vine ripes and mature £ re ^ n ^ 
by 12 percent, although only about; a 
percent increase in price would have 
set the loss in revenue from not maw* 
ing these sizes.” 

The quantitative effect of mmim^ 
size requirements upon growers ana 
porters can be determined using 
available for the 1970-71 season. 
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already been shown that a regulation 
providing for withholding mature green 
tomatoes 2%2 inches and smaller in size 
(7x7 and 7 x 8 ) and vine ripe tomatoes 
21%2 inches and smaller (6 x 7, 7 x 7, 
and7 x 8 ) during a representative period 
in the 1970-71 season would have re¬ 
sulted in near equality of withholding 
between the two maturities in Florida. 
Such a regulation would have precluded 
the shipment of 25.4 percent of Florida’s 
mature greens and 24.6 percent of Flor¬ 
ida’s vine ripes. 

During this period, Mexican authori¬ 
ties prohibited the export of 7 x 7 and 
smaller size tomatoes. However, 80.2 mil¬ 
lion pounds of 6 x 7 size vine ripe to¬ 
matoes and 6.5 million pounds of 6 x 7 
size mature greens moved north across 
the Mexican-United States border. If an 
import regulation had been in effect 
(based upon the aforementioned 2 -size 
requirement in Florida), the shipments 
of mature green tomatoes would have 
been unaffected. The 80.2 million pounds 
of vine ripes, which represented 24 per¬ 
cent of the total crossings of this matu¬ 
rity, would have been excluded. However, 
a portion of the 80.2 million pounds were 
destined for sale in Canada and there¬ 
fore unaffected by the U.S. import re¬ 
quirements. Thus, the percentage of vine 
ripes ultimately excluded would have 
been something less than 24 percent. 


In summary, imposition of the type of 
regulation advocated by the Florida To¬ 
mato Committee during the aforemen¬ 
tioned period would have resulted in the 
dumping of about 25 percent of Florida’s 
production, and the exclusion from the 
UJ3. market of something less than 24 
percent of the tomatoes from Mexico. 
Any Mexican tomatoes so excluded would 
have been available for sale in Mexican 
markets, Canada, or elsewhere. 


The fundamental reason for requiring 
different minimum sizes for different ma¬ 
turities is to equalize the proportionate 
burden of withholding among Florida 
producers. It was speculated that some 
growers in Florida might be able to mini¬ 
mize the impact of withholding on them 
by switching from harvesting their to¬ 
matoes vine ripe to harvesting them ma¬ 
ture green. For example, this might have 
enabled them to pick and market 6 x 7 
size tomatoes during portions of the 
1968—69 and 1969-70 marketing seasons 
when regulations precluded shipments of 
6 x 7 vine ripes but permitted shipment 
of mature green tomatoes of the same 
size. 

It has been shown that when a Flor- 
ma grower plants a field to tomatoes, he 
has a basic intent as to the maturity of 
me tomatoe 8 he will harvest from that 
Held. Further, differences in harvesting 
and packing methods restrict the free- 
such a grower to vary the ma- 
i tomatoes to be harvested from 
neid. To a limited degree, however, it 
s possible to switch from picking to- 
t0 P ickin 8 them mature 
b een. Whether this occurs depends upon 
me producer’s evaluation of potential 
total economic returns. 


When he changes from picking vine 
ripe to picking mature green, the 
producer sacrifices volume—size and 
weight—inasmuch as mature green to¬ 
matoes average smaller than vine ripes 
and weigh less. In some instances, such 
a sacrifice may be the best alternative. 
For example, if freezing weather is im¬ 
minent, a vine ripe producer might har¬ 
vest all the tomatoes possible (whether 
vine ripe or mature green) before every¬ 
thing is lost. Also, a prospective labor 
shortage which would preclude continu¬ 
ing harvest later in the season also might 
induce a vine ripe producer to finish off 
his field by picking it mature green. 

Witnesses testified that a marketing 
order minimum size regulation would not 
in itself be an incentive to switch matu¬ 
rities because such a change would in¬ 
crease the likelihood of economic loss. 
For by switching from vine ripe to mature 
green, the producer would be reducing 
the volume that could be harvested from 
a field and concentrating his sales of that 
smaller volume of less valuable sizes of 
tomatoes on a depressed market (which 
would be the impetus for marketing order 
regulations in the first place). The alter¬ 
native would be to continue to pick to¬ 
matoes vine ripe, harvest a larger total 
volume of the more valuable larger sizes, 
and hopefully benefit from higher prices 
as the market improves due to the effect 
of the marketing order regulations. 

Another option reviewed would be,to 
continue the vine ripe operation but also 
pick all 6 x 7 size tomatoes mature green. 
Representatives of both the Florida and 
Mexican industries agreed that this 
would be impractical. It would be neces¬ 
sary to pick the whole crop green or else 
employ more people to pick the 6x7 
greens. And since the 6x7 mature greens 
would be at various stages of maturity 
(i.e. from 1 to as many as 21 days away 
from changing color and becoming vine 
ripe), some would have grown much 
larger before turning color. Therefore, 
picking 6x7 tomatoes at the mature 
green stage would not be practicable to 
offset any loss occasioned by the prohi¬ 
bition of shipment of 6 x 7 vine ripe to¬ 
matoes because of the loss in potential 
size, weight and value of the tomatoes so 
harvested. 

A third consideration relating to 
“switching” was whether because of dif¬ 
ferences in the time and place of inspec¬ 
tion, a Florida vine ripe grower who 
changed to picking his tomatoes mature 
green would have an advantage over his 
counterpart in Mexico who also changed 
to picking tomatoes mature green. 

Florida tomatoes generally are in¬ 
spected and certified as to grade, size, or 
maturity on the same day they are har¬ 
vested although during the peak of the 
season some may not be so handled and 
inspected until the following day. Mexi¬ 
can tomatoes exported are inspected by 
U.S. inspectors at the United States- 
Mexican border, usually at the request of 
the importers who use the certification 
as to the composition of the shipment 
for trading purposes. When import regu¬ 
lations are in effect, the inspection is 


necessary to determine whether the 
shipment complies with such regulations 
and is therefore permitted to enter the 
United States. 

It was contended that because it takes 
about 18 hours to transport Mexican to¬ 
matoes 600 miles from the main growing 
area to the U.S. border, it would be im¬ 
practical to switch to picking tomatoes 
mature green since such tomatoes might 
advance to the vine ripe stage of ma¬ 
turity by the time they reached the 
border and were inspected. This conten¬ 
tion suggests that under import regula¬ 
tions such as imposed in past years (per¬ 
mitting entry of 6 x 7 mature greens but 
precluding entry of 6 x 7 vine ripes) a 
6 x 7-size Mexican tomato picked at the 
mature green stage could therefore not 
be marketed in the United States. The 
suggested advantage to Florida growers 
is that a 6 x 7-size Florida tomato picked 
mature green probably could be mar¬ 
keted when such regulations were in ef¬ 
fect since inspection and certification 
would take place relatively soon after 
harvest and before the tomato reached 
the breaker stage. 

Record evidence indicates that such 
an inequity would not occur. It is a com¬ 
mon practice to cool Mexican tomatoes 
after harvest to remove field heat and 
retard ripening. Also, packinghouse and 
transportation facilities—which includes 
refrigeration equipment—are the same 
or better than such facilities in the 
United States. Thus, it is physically 
practicable to harvest and export Mexi¬ 
can tomatoes to the United States at the 
mature green stage of maturity. As has 
been shown, in recent years, Mexican 
mature green tomatoes regularly have 
moved north across the Mexican-United 
States border in substantial volume 
throughout each marketing season even 
during periods of regulation. And for 
many years prior to the development of 
the vine ripe industry in the early 1960’s, 
almost all Mexican tomatoes exported 
were mature green in maturity. 

Even though some Mexican tomatoes 
are harvested and exported at the 
mature green stage of maturity, it is 
unlikely that there would be an incentive 
for producers generally to switch from 
picking their tomatoes as vine ripes to 
picking them mature green because of 
an import regulation imposed under 
608e-l of the Act. For in Mexico as in 
Florida, a producer making such a 
change would be sacrificing size and 
weight inasmuch as mature green 
tomatoes average smaller than vine 
ripes. It has been shown that picking 
6x7 tomatoes at the mature green stage 
would not be practicable to offset any 
loss occasioned by the prohibition of ex¬ 
port of 6 x 7 vine ripe tomatoes because 
of the loss in potential size, weight, and 
value of the tomatoes so harvested. 

Evidence regarding the effect of ship¬ 
ment regulations such as advocated by 
the Florida tomato industry upon con¬ 
sumer interests is generally inconclusive. 
It was suggested that the overall nutri¬ 
tional value of tomatoes marketed would 
be reduced by imposing regulations such 
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as those issued in past seasons because 
proportionately more vine ripe tomatoes 
than mature green tomatoes would be 
withheld from shipment. Further, it was 
assumed that vine ripe tomatoes are 
more nutritional than mature greens. As 
shown earlier herein, the type of regula¬ 
tion recommended by the Florida 
Tomato Committee does not result in 
disproportionate withholding between 
the two maturities. With regard to the 
relative nutritional values, there is no 
evidence of substantial differences be¬ 
tween vine ripe and mature green 
tomatoes. 

Several publications relating to vari¬ 
ous aspects of tomato quality were offered 
in evidence by counsel for Mexican 
tomato importers but not accepted by the 
Hearing Examiner on the grounds that 
they contained either outdated or im¬ 
material evidence. These exhibits—Nos. 
102, 104. and 105, together with exhibit 
103 which was received in evidence— 
dealt with research performed generally 
in the 1920’s or earlier on various nutri¬ 
tional characteristics of tomatoes of 
different maturities such as vitamins A 
and C values, starch content, acidity, and 
sugar/acid ratios. They showed for ex¬ 
ample that mature green tomatoes have 
a higher starch content and are more 
acid than those which are vine ripened. 
Further, some researchers said that 
acidity decreases as a tomato ripens 
while others found that the pattern is 
one of decreasing acidity through the 
pink stage and an increase thereafter. 
The ratio of sugar to acid is much lower 
in mature green tomatoes when fully 
ripened compared with those that fully 
ripen on the vine. Pink or fully ripe 
tomatoes scored much higher on Vitamin 
A values compared with mature green 
fruit. On the other hand, the difference 
between such pinks, ripes, and mature 
greens was relatively minor with regard 
to vitamin C, which is the nutrient of 
greatest importance in tomatoes. Al¬ 
though these analyses concern quality 
attributes of tomatoes in general, their 
applicability to the present matter is 
dubious since the tomatoes were of a 
different variety than those presently 
used and the fully ripe tomatoes used in 
most of the research were much more 
advanced in maturity than the commer¬ 
cially grown “vine ripe” tomato pres¬ 
ently marketed during the winter. As 
noted earlier herein, the winter “vine 
ripe” tomatoes are picked at a very early 
stage of maturity. 

They are primarily green in color with 
a tinge of yellow, pink, or red color on 
10 percent or less of the surface. There¬ 
fore. the Hearing Examiner’s rulings 
relating to these submissions are upheld. 

Some witness and exceptors questioned 
the desirability of using ethylene gas in 
the handling of tomatoes. However, as 
has been shown, witnesses with many 
years of experience in marketing toma¬ 
toes believe that the use of additional 
ethylene, a gas emitted by the tomato 
itself, to hasten ripening results in a 
superior product in the retail store. 
Therefore, it is used by handlers in 


many producing areas and terminal 
markets throughout the United States. 

Consumers preferences for tomatoes 
have been examined on several occasions 
in the past by various researchers. Among 
the observations noted in the record 
were that consumers were aware of grade 
and size differences when they are mak¬ 
ing comparisons among large tomatoes 
such as 5 x 6*s and 6 x 6’s. Thus, a U.S. 
No. 15x6 size tomato is definitely supe¬ 
rior to all other smaller and lower graded 
tomatoes. However, grade and size differ¬ 
ences among smaller tomatoes such as 
7 x 8, 7 x 7, and 6x7 are not significant 
to consumers. 

Witnesses who produce or sell pri¬ 
marily vine ripe tomatoes said such to¬ 
matoes are the best, and that they 
probably could distinguish between vine 
ripe and mature green tomatoes placed 
before them even when both had been 
fully ripened. Florida producers and han¬ 
dlers testified that their largest chain- 
store buyers preferred mature greens. 
These witnesses also believed that it is 
virtually impossible for consumers to de¬ 
tect any material difference in appear¬ 
ance, texture, or taste between fully 
ripened mature green and vine ripe 
tomatoes. 

The most recent survey of buyers’ at¬ 
titudes was that performed by the De¬ 
partment in its analysis of competitive 
aspects of fresh vegetable marketing, 
“Supplying U.S. Markets with Fresh 
Winter Produce,” w'hich is exhibit 10 in 
the record. It was found that wholesalers 
in both Chicago and New York City 
ranked tomatoes from Florida (mostly 
harvested mature green) in first place 
while those from Mexico (mostly har¬ 
vested vine ripe) tied with California 
for second, Middlemen customers of 
wholesalers in Chicago ranked California 
ahead of Florida, Texas, and Mexico in 
that order, but Florida held first place 
among wholesalers’ customers in New 
York City. 

During the hearing witnesses ex¬ 
pressed their belief that restrictions on 
shipments of the smaller sizes of toma¬ 
toes were responsible for high retail 
prices for this commodity in recent sea¬ 
sons. Several exceptors reiterated this 
belief and also claimed that such regula¬ 
tions were contrary to Government pro¬ 
grams intended to curb inflation. How¬ 
ever. the record shows that short sup¬ 
plies due to weather damage in both 
Florida and Mexico were largely respon¬ 
sible for high prices for tomatoes dur¬ 
ing much of the 1970-71 marketing sea¬ 
son. Regulations affecting shipments 
were imposed only briefly during late 
May and the first half of June 1971. Sup¬ 
plies were similarly reduced by w'eather 
influences for many weeks during the 
1969-70 marketing season, and the ship¬ 
ment of smaller sizes of tomatoes w r as 
precluded significantly by marketing or¬ 
der regulation only at the end of the 
season, beginning in late April 1970. 

Shipment regulations which might be 
issued pursuant to the Florida tomato 
marketing order are intended to result in 
more orderly market conditions and 


thereby tend to increase prices received 
by farmers to parity, as expressly di¬ 
rected by Congress. Obviously any price 
increase might tend to be counter to a 
policy to curb inflation. However, this 
alleged conflict between any particular 
anti-inflation policy and tomato ship¬ 
ment regulations is irrelevant to a pro¬ 
ceeding such as this which was initiated 
to determine whether the authority to 
require different minimum sizes for dif¬ 
ferent maturities was appropriate. 

Although periods of high retail prices 
have occurred in recent years, prices re¬ 
ceived by Florida producers have not been 
unduly enhanced over those which pre¬ 
vailed during seasons prior to reactiva¬ 
tion of the marketing order. Using parity 
relationships as a measure, such prices 
have in fact been somewhat less favor¬ 
able to Florida producers than in earlier 
years. The average return to Florida pro¬ 
ducers for tomatoes w*as 99 percent of 
parity in 1968-69, 85 percent in 1969-70. 
and 87 percent in 1970-71. During the 5- 
year period 1963-64 through 1967-68. 
prices received by Florida producers 
averaged 91 percent of parity’. 

Exceptors also claimed in effect that 
tomato shipment regulations based upon 
size conflicted with congressional policy 
directives in the Agricultural Marketing 
Agreement Act which require the Secre¬ 
tary to consider the interests of consum¬ 
ers. In several instances —sections 602 
(2), 602(3), and 602(4)—the act does re¬ 
fer to interests of consumers. The pri¬ 
mary purpose of the act, however, is to 
protect the purchasing powers of U.S. 
farmers and the value of agricultural as¬ 
sets. The whole objective is to raise the 
price of particular agricultural commod¬ 
ities including tomatoes to levels pre¬ 
scribed by the act, and to establish or¬ 
derly marketing. Clearly, as to con- 
press congressional policy enunciated in 
terests so as to result in a strong agri¬ 
cultural economy which is in the na¬ 


tional public interest. 

At the hearing a witness for the im¬ 
porters of Mexican tomatoes suggested 
that U.S. foreign policy and trade policy 
with regard to Mexico must be considered 
by the Secretary when promulgating and 
issuing regulations on tomatoes and, spe¬ 
cifically, that the Secretary’ should avoid 
restrictions which might conflict with 
Article XI of the General Agreement on 
Tariffs and Trade (GATT) which pro¬ 
vides with certain exceptions, for the 
general elimination of quantitative re¬ 
strictions on imports. 

GATT is a multilateral agreement of 
the United States and other countries re¬ 
lating to trade between the signatory 
countries and is concerned primarily wiuj 
nondiscriminatory treatment, duties, ana 
quantitative restrictions on commomues 
traded between such countries. GATi 
not an enactment of Congress but iw 1 
an executive agreement entered iiniODy 
the President under authority of secuon 
350 of the Tariff Act of 1930. as amenoefl 
(19 UH.C. 1351). GATT is binding 
upon the countries that are signato_ 
to the agreement. Mexico is not a sign 
tory to GATT and, therefore the terms, 
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conditions, prohibitions, and principles 
of GATT do not apply to that country. 

It was, however, argued by a witness 
at the hearing that the provisions of Ar¬ 
ticle XI of GATT have been made appli¬ 
cable to imports into the United States 
rom Mexico by virtue of the Most-Fa¬ 
vored-Nation Principle contained in sec¬ 
tion 251 of the Trade Expansion Act of 
1962 (19 U.S.C. 1881). This section pro¬ 
vides that "any duty or other import re¬ 
striction or duty-free treatment” pro¬ 
claimed in carrying out trade agree¬ 
ments under section 350 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1351), 
or title n of the Trade Expansion Act of 
1962 (19 U.S.C. 1821-1888) shall apply to 
products of all foreign countries, with 
certain exceptions. The provisions of Ar¬ 
ticle XI of GATT, stating the principles 
to be followed with respect to the elimi¬ 
nation of quantitative restrictions on im¬ 
ports, are not "any duty or other im¬ 
port restriction or duty-free treatment” 
referred to in section 251. Furthermore, 
neither GATT nor the provisions of Ar¬ 
ticle XI thereof have ever been pro¬ 
claimed by the President of the United 
States in carrying out a trade agreement. 
Therefore, the provisions of Article XI 
have not been made applicable by virtue 
of the Most-Favored-Nation Principle 
to the importation of articles from 
Mexico into the United States. In their 
exceptions, counsel for the importers 
take the position that the provisions of 
Article XI of GATT were in fact pro¬ 
claimed by Presidential Proclamation 
2761A of December 16, 1947 (12 F.R. 
8863). However, this Proclamation did 
not proclaim the provisions of GATT but 
instead merely proclaimed "modifica¬ 
tions of existing duties and other import 
restrictions and such continuance of 
existing customs or excise treatment 
of articles imported into the United 
States of America as are specified or pro¬ 
vided for” in GATT. 


Mexico, not being a signatory to 
GATT, would derive benefit therefrom 
under the Most-Favored-Nation Prin¬ 
ciple only to the extent that the tariff 
concessions granted by the United 
States under GATT are extended to the 
products of other countries. While du¬ 
ties on the importation of tomatoes have 
been proclaimed in carrying out trade 
agreements under the provisions of law 
referred to in the Most-Favored-Nation 
Principle, such duties are unrelated to 
the grade, size, quality, or maturity re¬ 
strictions which are made applicable to 
imports of tomatoes by operation of sec- 
i°n 608e-l. Further, the grade, size, 
quality, or maturity restrictions under 
section 608e-l are not made operative 
oL * * dentia l Proclamation but rather 
™ s . . tut °rily mandated by Congress by 
equirmg the Secretary to issue the re- 
ormi« 2 °? whenever such restrictions are 
I Plied to domestic shipments under a 
marketing order regulation. 

ftnnl < f°u^ in ? Iy ' ArtIcle XI Of GATT IS not 
r’‘,„. c ® ble the section 608e-l Import 
tnctions applicable to imports from 
! ai W event, even if Article XI 

tnmlt Tr . were a PPUcable to imports of 
tomatoes from Mexico, the section 608e-l 


restrictions would be authorized under 
the exceptions provided in paragraph 2 
of Article XI. 

In a similar vein, an exception filed 
claimed that regulations requiring larger 
minimum sizes for vine ripe than ma¬ 
ture green tomatoes conflicted with anti¬ 
trust laws and government policies re¬ 
lated thereto because such regulations 
had a disproportionate effect on imports 
and, when imposed, reduced competition 
for Florida producers. However, as shown 
earlier, such regulations are not discrim¬ 
inatory; the burden of withholding tends 
to fall evenly on the vine ripe and ma¬ 
ture green tomatoes regardless of where 
grown. 

Contentions were also made that reg¬ 
ulations imposed pursuant to section 
608e-l of the act should recognize any 
difference between tomatoes imported 
from Mexico and those shipped from 
Florida. Under section 608e-l, the Sec¬ 
retary is required to establish for im¬ 
ported commodities "equivalent or com¬ 
parable” grade, size, quality, and ma¬ 
turity restrictions whenever he finds 
that the application of the restrictions 
under a marketing order to the imported 
commodity is not practical because of 
variations in characteristics between the 
domestic and imported commodity. For 
fresh tomatoes, there is no such varia¬ 
tion between tomatoes produced in the 
United States and those imported, in¬ 
cluding tomatoes imported from Mexico. 
The record of this proceeding shows that 
growers in both Florida and Mexico use 
the same varieties and the same cultural 
practices. In both countries they pick 
some tomatoes at the vine ripe stage of 
maturity and others are picked mature 
green. They are sized, graded, packed, 
and marketed in essentially the same 
manner, and are sold in direct competi¬ 
tion in UJS. markets. It would be im¬ 
possible to distinguish between tomatoes 
from the two sources unless they were 
labeled. 

It was contended during the hear¬ 
ing and in exceptions filed that to¬ 
mato shipment regulations requiring 
larger minimum sizes for vine ripe 
tomatoes than mature green tomatoes 
were inappropriate and discrimina¬ 
tory, and therefore the authority to 
so regulate should be deleted from the 
Florida tomato marketing order and 
preference be given instead to regulat¬ 
ing shipments by a combination of grade 
and a single minimum size or by grade 
alone. However, as the record evidence 
shows, the method used in recent years— 
i.e., to require different minimum sizes 
for different maturities—is appropriate 
and is nondiscriminatory to others in¬ 
volved in the marketing and consump¬ 
tion of tomatoes. 

Since the marketing order presently 
contains authority to regulate by ma¬ 
turity, including different size limitations 
for mature green tomatoes than for those 
of a greater maturity, it is concluded that 
such authority should be retained in the 
Florida tomato marketing order and 
that no amendatory action is necessary. 

(3) Whether § 969.51 Recommenda¬ 
tions. for regulation should be amended 


to specify the factors to be considered 
in developing and recommending regu¬ 
lations : 

The proposal in the notice of hearing 
to amend 5 966.51 of the marketing or¬ 
der was as follows: 

(a) The committee may recommend 
regulations to the Secretary pursuant to 
§ 966.52 after consideration of the fac¬ 
tors specified in paragraph (b) of this 
section. 

(b) In m king its recommendations 
the commPtee shall give due considera¬ 
tion to the following factors: 

(1) Market prices for tomatoes by 
maturity, grades, and sizes for produc¬ 
tion area tomatoes and tomatoes from 
competing areas; 

(2) Estimated supplies within the pro¬ 
duction area and from competing 
sources, by maturity, grades, and sizes; 

(3) Estimated effect on shipments, as¬ 
suming alternative maturity, grade, or 
size requirements, or combinations there¬ 
of; and 

(4) Any other relevant factors which 
may influence tomato marketing or 
prices. 

(c) Each recommendation for regula¬ 
tions as are provided for in § 966.52, to¬ 
gether with the committee’s reasons and 
supporting data or other material for 
such recommendation, shall be promptly 
submitted to the Secretary. 

The record shows that the factors and 
considerations as proposed are virtually 
the same as those already being used by 
the Florida Tomato Committee. As has 
been discussed, a shipment regulation is 
Intended to correct a depressed price 
situation or to prevent a depressed situa¬ 
tion from occurring when it appears that 
the supply of tomatoes in relation to 
market demand will be excessive. There 
was general agreement among witnesses 
that, barring substantial crop changes 
because of weather, supply, and market 
conditions can be estimated accurately 
for approximately 2 weeks and reliable 
projections are possible for up to 4 weeks. 
Projections beyond 4 weeks tend to be 
less reliable. There also was general 
agreement that a shipment regulation 
should be issued promptly if it is to ac¬ 
complish its intended purpose. 

In developing a regulation for recom¬ 
mendation to the Secretary, the com¬ 
mittee examines all the pertinent data 
and information relating to the current 
and prospective supply and price situa¬ 
tion. Voluminous data and information 
concerning tomato production and mar¬ 
keting are published periodically by the 
Department and by the various State 
Departments of Agriculture in conjunc¬ 
tion with the Department. Since these 
are ofiQcial publications, this information 
is readily available to all interested per¬ 
sons. The typical information in these 
publications includes tomato prices on a 
daily basis; supply and market trends 
on a daily and weekly basis, and sum¬ 
maries of the supply and marketing con¬ 
ditions in past seasons. Detailed infor¬ 
mation on Florida’s production indicates 
the acreage planted in tomatoes and the 
time at which such plantings were 
made; the acres already harvested, those 
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still in production and the number of 
times picked; and the effects of weather 
on quality and size of the tomatoes. 

Additional data compiled weekly by 
the committee show shipments by dis¬ 
trict from Florida by grade, size, and 
maturity. Information regarding Mexi¬ 
can tomatoes is restricted to data on the 
size and maturity of tomato shipments 
crossing the border into the United 
States at Nogales. These represent about 
90 percent of the border crossings and 
are furnished the committee by the 
Mexican National Union of Horticul¬ 
tural Producers. The Florida shipment 
and Mexican export data are regularly 
exchanged between the two producer 
groups. 

Proposed regulations are developed 
during committee meetings open to all 
interested persons. The record shows 
that representatives of importers of 
Mexican tomatoes attended virtually all 
committee meetings in the last two mar¬ 
keting seasons and were accorded the op¬ 
portunity to participate therein. A repre¬ 
sentative of the Secretary also attends. 
In addition to having the above men¬ 
tioned material available at such meet¬ 
ings, the committee receives the obser¬ 
vations of its fleldman and individual 
growers and handlers to further aid in 
evaluating the supply. To the extent pos¬ 
sible the committee also obtains such 
observations from growers, importers, 
and handlers of Mexican tomatoes on the 
current and prospective status of the 
Mexican tomato crop. 

Utilizing the above information, the 
committee then develops a proposed 
regulation designed to withhold a suffi¬ 
cient supply from market to correct the 
prospective supply-demand imbalance. 
Tills recommended regulation together 
with supporting information explaining 
the economic justification is then sub¬ 
mitted to the Secretary for action 
thereon. The committee noted that the 
Secretary apparently considered this a 
practical method of operating, and did 
not object to the noticed proposal. 

Several witnesses of the West Mexico 
Vegetable Distributors' Association en¬ 
dorsed the concept in the proposal of 
factual analysis of current and prospec¬ 
tive supply-price relationships for 
tomatoes and regulations needed to cor¬ 
rect any imbalance. However, these wit¬ 
nesses in commenting on the proposal, 
emphasized considering the probable 
producer price resulting from the regula¬ 
tion and its relationship to parity and 
also the effect of such regulations on 
the various segments of the industry 
such as repackers, wholesalers, and re¬ 
tailers in the various areas of the coun¬ 
try as well as its effect on importers of 
tomatoes and on consumers. Section 602 
of the Act requires the Secretary to take 
into account the relationship of producer 
prices with parity. As to the other mat¬ 
ters, they are inherent in the factors and 
considerations discussed elsewhere 
herein relating to developing, recom¬ 
mending, and issuing a regulation. 

A witness for the importers contended 
that the Florida Tomato Committee had 
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acted in the past to develop regulations 
which would discriminate against to¬ 
mato imports from Mexico, and that 
inadequate or erroneous information 
occasionally had been provided the Sec¬ 
retary in support of its recommenda¬ 
tions. Therefore, it was proposed that an 
opportunity for a hearing be provided so 
they could confront and contest the data 
and views presented to the Secretary by 
the committee and others. 

It wras further proposed that there 
be provision for maintaining a public 
file with the Hearing Clerk in Wash¬ 
ington. which would contain all the data 
and information submitted by the com¬ 
mittee to the Secretary relating to the 
proposed regulation as well as submis¬ 
sions of any other interested persons, 
'friis material would also be subject to 
cross-examination during the proposed 
hearings. Exceptors reiterated virtually 
all of the foregoing proposals, com¬ 
ments. and contentions. 

The importer witness additionally rec¬ 
ommended that all segments of society 
throughout the country who were inter¬ 
ested in or affected by the tomato regu¬ 
lation be afforded the opportunity to par¬ 
ticipate in such a hearing. Such seg¬ 
ments of society were identified as to¬ 
mato growers, packinghouse operators, 
repackers, brokers, importers, commis¬ 
sion merchants, wholesalers, chain store 
operators, consumers and any others in¬ 
terested in the regulation. However, the 
witness recognized that such a hearing 
must be held and completed within a 
relatively short time in order for the 
proposed regulation to accomplish its 
intended purpose. In this regard, it was 
suggested that the Secretary omit pub¬ 
lishing a notice of the hearing in the 
Federal Register but instead notify all 
such interested segments of society of 
the hearing by telephone or telegram. 

He proposed that it was necessary or 
desirable for the Secretary to set the 
hearing within a matter of 3 or 4 days 
after the committee submitted its rec¬ 
ommendation for regulation to the Sec¬ 
retary, and indicated that this would al¬ 
low sufficient time for interested persons 
throughout the country to prepare for 
their presentation at the hearing and 
to travel from all parts of the country. 
The importer witness further recom¬ 
mended that the Secretary should 
arbitrarily restrict or cut short cross- 
examination of any witness in the event 
it appeared that the hearing would run 
more than 1 or 2 days. It was further 
recommended that if there was extreme 
urgency for the regulation, the hearing 
procedure could be omitted. 

The importer witness then recom¬ 
mended that if a tomato shipment regu¬ 
lation is issued, the Secretary provide a 
fully detailed analysis of the basis for 
the regulation based upon all the data, 
views, and arguments submitted to him 
whether presented written or at the 
hearing. In his opinion, this analysis 
could be done in 1 or 2 days after the 
hearing. 

The requirements of the Administra¬ 
tive Procedure Act encompass virtually 


all of the procedures recommended by 
the witness for the importers. After the 
committee’s recommendation for regu¬ 
lation has been submitted to the Secre¬ 
tary. the procedure under which a reg¬ 
ulation is issued is governed by section 
553 of the Administrative Procedure Act 
(5 U.S.C. 553) which provides: 

(b) General notice of proposed rule mak¬ 
ing shall be published in the Fedfttial Regis¬ 
ter. unless persons subject thereto are 
named and either personally served or other¬ 
wise have actual notice thereof In accord¬ 
ance with law. The notice shall include: 

(1) a statement of the time, place, and. 
nature of public rule making proceedings; 

(2) reference to the legal authority under 
which the rule Is proposed; and 

(3) either the terms or substance of the 
proposed rule or a description of the sub¬ 
jects and issues involved. 

Except when notice or hearing is required 
by statute, this subsection does not apply— 

(A) • • • 

<B) when the agency for good cause finds 
(and incorporates the finding and a brief 
statement of reasons therefore in the rules 
issued) that notice and public procedure 
thereon are impracticable, unnecessary, or 
contrary to the public interest. 

(c) After notice required by this section, 
the agency shaU give Interested persons an 
opportunity to participate In the rule mak¬ 
ing through submission of written data, 
views, or arguments with or without oppor¬ 
tunity for oral presentation. After consid¬ 
eration of the relevant matter presented, 
the agency shall incorporate in the rules 
adopted a concise general statement of their 
basis and purpose. 

(d) The required publication or service 
of a substantive rule shall be made not less 
than 30 days before its effective date, except: 

(1) a substantive rule which grants or 
recognizes an exemption or relieves a 
restriction; 

(2) interpretative rules and statements of 
policy; or 

(3) as otherwise provided by the agency 
for good cause found and published with 
the rule. 

(e) Each agency shall give an interested 
person the right to petition for the issuance, 
amendment, or repeal of a rule. 

The Secretary in applying these pro¬ 
cedures to marketing order regulations 
issues a notice of the proposed regulation 
and provides an opportunity for the pub¬ 
lic to submit written data, views, and 
arguments on the proposed regulation. 
As to those who would be directly regu¬ 
lated by the proposed regulation such 
as Florida growers, shippers and import¬ 
ers of Mexican tomatoes, such persons, 
as noted heretofore, have access to es¬ 
sentially the same information utilized 
by the Florida Tomato Committee in de¬ 
veloping and recommending a regula¬ 
tion to the Secretary. Further, all 
persons who will be affected by the reg¬ 
ulation are in a position to evaluate the 
effect of the proposed regulation on 
them by virtue of the terms of the regu¬ 
lation itself. Thus, all interested persons 
can furnish to the Secretary for ms 
analysis any information or argument 
supporting their position as to the need 
for and type of regulation to be made 
effective. Tills of course is what is con¬ 
templated by the Administrative Proce¬ 
dure Act i.e., that the Secretary be P r0 ‘ 
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vided and take into account the data, 
views, and arguments submitted by all 
interested persons in arriving at his 
determination. 

In issuing a regulation the Secretary 
is required to provide a statement in 
support of the basis and purpose of the 
regulation. Here again, this comports 
with the recommendation that the Sec¬ 
retary provide a detailed analysis of the 
data supporting the regulation. 

Several exceptions recommended that 
the decision on this proceeding include 
a mandate for action by the Secretary 
within a specified period on recommen¬ 
dations for regulation made by the 
Florida Tomato Committee. The volatile 
nature of tomato prices may justify the 
need for prompt imposition of shipment 
limitations if such regulations are to be 
effective in achieving orderly marketing 
conditions. However, the Administrative 
Procedure Act has taken into account 
the fact that there may be instances 
where it is “impracticable, unnecessary 
or contrary to the public interest” to go 
through the notice and public rule mak¬ 
ing procedure. Under conditions where 
the issuance or modification of a regu¬ 
lation required prompt and expedited 
action thereon, the Secretary lias issued 
such regulations without the notice and 
rulemaking procedure. 

The Administrative Procedure Act re¬ 
quires that the Secretary give any in¬ 
terested person the right to petition for 
the * issuance, amendment, or repeal” of 
the regulation. Thus, in the event an 
interested person disagrees with the reg¬ 
ulation issued by the Secretary or the 
reasons supporting the regulation, 
whether issued after rule making or un¬ 
der the expedited procedure, he has the 
further opportunity to request that such 
regulations be reviewed by the Secretary. 

Further, the Administrative Procedure 
Act provides all interested persons the 
opportunity to participate in rule mak¬ 
ing “through the submission of written 
data, views, or arguments with or with¬ 
out opportunity for oral presentation.” 
Accordingly, in the event there are cir¬ 
cumstances in which a hearing is appro¬ 
priate, the Administrative Procedure 
Act provides that option to the Secretary. 
However, it should be noted that if novel 
or crucial issues again develop which 
would warrant a hearing they would be 
more appropriately handled through the 
hearing procedure provided by section 
608c of the act for consideration of an 
amendment of the marketing order 
itself. 

The record shows that the factors and 
considerations in the noticed proposal 
are virtually the same as those already 
being used by the committee in develop¬ 
ing regulations. Further, such factors 
and considerations are essentially en¬ 
compassed by §§ 966.50 and 966.51 relat¬ 
ing to establishing a marketing policy 
and recommending regulations which 
provide as follows: 

S 986.50 Marketing policy. Prior to or 
at the same time as Initial recommenda¬ 
tions are made pursuant to $ 966.51. the 
committee shall submit to the Secretary a 
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report setting forth the marketing policy 
It deems desirable for the industry to follow 
In shipping tomatoes from the production 
area during the ensuing season. Additional 
reports shall be submitted from time to time 
If it is deemed advisable by the committee 
to adopt a new or modified marketing policy 
because of changes In the demand and sup¬ 
ply situation with respect to tomatoes. The 
committee shall publicly announce the sub¬ 
mission of each such marketing policy report 
and copies thereof shall be available at the 
committee’s office for Inspection by any pro¬ 
ducer or any handler. In determining each 
such marketing policy the committee s hal l 
give due consideration to the following: 

(a) Market prices of tomatoes, including 
prices by grades, sizes, and quality in dif¬ 
ferent packs, and such prices by foreign 
competing areas; 

(b) Supply of tomatoes, by grade, size 
and quality in the production area, and in 
other production areas, including foreign 
competing production areas; 

(c) Trend and level of consumer Income; 

(d) Marketing conditions affecting tomato 
prices; and 

(e) Other relevant factors. 

§ 966.51 Recommendations for regula¬ 
tions. The committee, upon complying with 
the requirements of § 966.50, may recom¬ 
mend regulations to the Secretary whenever 
it finds that such regulations, as are pro¬ 
vided for in this subpart, will tend to effec¬ 
tuate the declared policies of the act. 

It is contemplated that the committee 
and the Secretary will continue to utilize 
such factors and considerations in de¬ 
veloping, recommending, and issuing 
regulations. Accordingly, it is unneces¬ 
sary to amend the marketing order as 
proposed in the notice of hearing. 

Rulings on proposed findings arid con¬ 
clusions. The Hearing Examiner fixed 
December 23, 1971, as the time within 
which interested parties were to file 
briefs with respect to the matters in¬ 
volved in the hearing. Briefs were filed 
by the following: Counsel for the West 
Mexican Vegetable Distributors Associa¬ 
tion of Nogales, Ariz.; counsel for the 
Florida Tomato industry; and coun¬ 
sel on behalf of various consumer 
organizations. 

In their brief, counsel for the West 
Mexican Distributors Association ob¬ 
jected to the Hearing Examiner’s ruling 
excluding from evidence certain testi¬ 
mony and exhibits offered by them at 
the hearing. 

The direct testimony of Dr. Schnittker 
was offered in the form of a written 
statement and marked exhibit 101 for 
identification and offered in evidence. 
Portions of such testimony-exhibit were 
not received in evidence by the Examiner. 
A review of the record reveals that Dr. 
Schnittker was the last witness of the 
hearing and that one of the basic reasons 
for excluding such material was that the 
testimony-exhibit characterized, ana¬ 
lyzed, and offered conclusions on the 
testimony and evidence which, in mast 
part, made up the hearing record up 
to the time of his appearance as a wit¬ 
ness and was in the form of a brief which 
appropriately should be filed after the 
close of the hearing. In addition to his 
general ruling that the testimony-exhibit 
was a brief rather than testimony, the 
Hearing Examiner further ruled on the 
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excluded portions of the testimony- 
exhibit paragraph by paragraph and in¬ 
dicated additional bases for excluding 
specific portions of the material. Based 
on a review of the record and the bases 
of the rulings of the Hearing Examiner 
on the excluded portions of the testi¬ 
mony-exhibit, such rulings are sustained. 

Certain affidavits submitted by the im¬ 
porter organization were not received by 
the Hearing Examiner. These were 
marked exhibits 111, 112, 113, 114, 115, 
and 116 for identification. These affi¬ 
davits were excluded on the basis that 
there was no opportunity for cross- 
examination of the affiant on the mat¬ 
ters contained therein. 

Objection was made to the Hearing 
Examiner’s ruling excluding affidavits 
marked for identification as exhibits 107, 
108, 109. and 110 on the grounds that 
these affidavits had been submitted and 
received in the Holm v. Hardin court 
proceeding and, therefore, should also be 
received in this proceeding. The Hearing 
Examiner ruled out these affidavits be¬ 
cause there was no opportunity for cross- 
examination by interested persons In this 
proceeding. Further, with regard to ex¬ 
hibit 107—the affidavit of Richard M. 
Fairbanks, an attorney for Holm—such 
affidavit did not contain facts of his in¬ 
dependent knowledge but was merely his 
analysis of various documents, records 
and depositions involved in the court 
proceeding. As to his rulings on the af¬ 
fidavits, the Examiner also noted that 
the rules of practice had been amended 
specifically to eliminate the authority to 
receive affidavits in these proceedings. 
Objection wras also made of the failure of 
the Hearing Examiner to receive in evi¬ 
dence documents marked for identifica¬ 
tion as exhibits 81 and 82. These were the 
depositions of Floyd F. Hedlund and 
Harold Willis, which were again part of 
the record of the Holm v. Hardin case. 
These depositions were also excluded on 
the ground that the deponents were not 
available for cross-examination by inter¬ 
ested parties at this proceeding. Based on 
a review of the record and the rulings of 
the Hearing Examiner on each of the 
matters involved, such rulings are 
sustained. 

Counsel for the West Mexican Vege¬ 
table Distributors Association made the 
further contention that the Hearing Ex¬ 
aminer was predisposed In favor of the 
Florida growers. A review of the record 
however reveals that the Hearing Ex¬ 
aminer conducted the hearing in a fair 
and impartial manner and that each of 
the persons appearing at the hearing had 
a full and complete opportunity to par¬ 
ticipate therein in accordance with the 
applicable rules of practice governing 
such proceedings. 

Every point in the briefs was carefully 
considered along with record evidence in 
making the findings and reaching the 
conclusions herein set forth. To the ex¬ 
tent that the findings and conclusions 
proposed in the briefs are inconsistent 
with findings and conclusions contained 
herein, requests to make such findings or 
to reach such conclusions are denied on 
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the basis of facts found and stated in 
connection with this decision. 

Rulings on exceptions: 

Several exceptions filed related to col¬ 
lateral issues associated with this pro¬ 
ceeding. One exceptor complained that 
the decision was based upon insufficient 
evidence with regard to the financial con¬ 
dition of the tomato industry as it relates 
to a need for market order regulations, 
the effects of ethylene on tomatoes, and 
the nutritional characteristics of vine 
ripe and mature green tomatoes. He con¬ 
tended that the Department should make 
further investigation of the aforesaid 
matters before finding that regulations 
requiring different minimum sizes for dif¬ 
ferent maturities are an appropriate 
method of regulating tomato shipments. 
However, the law requires that a decision 
be based strictly upon evidence adduced 
at a hearing. The hearing in this pro¬ 
ceeding lasted 5 weeks, testimony 
amounted to 4,238 pages, and 116 ex¬ 
hibits were identified or received in evi¬ 
dence. The record shows that each of the 
aforementioned issues was explored in 
depth. 

Consequently, this exception must be 
denied. 

The recommended decision inadvert¬ 
ently omitted reference to a letter to the 
Department from the Commissioner of 
the Department of Consumer Affairs for 
the city of New York which, by ruling 
of the Hearing Examiner, was entered as 
a brief in this proceeding. Every point in 
this brief has been considered and to the 
extent that the suggested findings and 
conclusions therein are inconsistent with 
the findings and conclusions herein, the 
request to make such findings and con¬ 
clusions is denied for the reasons pre¬ 
viously stated in the decision. 

Certain exceptors contended that there 
should have been a ruling on each of the 
proposed findings and conclusions sub¬ 
mitted by interested parties. However, 
the recommended decision contains a de¬ 
tailed discussion relating to the matters 
raised in these submissions. Accordingly, 
each of the proposed findings and conclu¬ 
sions was ruled upon either directly or by 
the context of the discussion in the rec¬ 
ommended decision. 

Counsel for tomato importers took ex¬ 
ception to the rulings in the recom¬ 
mended decision on proposed findings 
and conclusions, and noted the lack of a 
ruling on their request for official notice 
to be taken of certain Federal Register 
citations related to the Florida tomato 
marketing order. For the reasons stated, 
the rulings in the recommended decision 
are upheld. However, notice is hereby 
taken of the relevant Federal Register 
citations. 

In arriving at the findings and con¬ 
clusions, each of the exceptions received 
was carefully and fully considered in con¬ 
junction with the record evidence. To the 
extent that the findings and conclusions 
are at variance with any of the excep¬ 
tions, such exceptions are hereby over¬ 
ruled for the reasons previously stated 
in this decision. 

Summary findings and conclusions. 
Upon the basis of the evidence intro¬ 


duced at such hearing, the record 
thereof, and for the reasons stated, it is 
found and concluded that: The author¬ 
ity presently contained in section 966.52 
of the Florida tomato marketing order 
which authorizes the regulation of ship¬ 
ments differently by maturities should be 
retained. Further, the procedures now 
provided for in the order as to Commit¬ 
tee recommendations for regulations are 
proper and adequate; no significant pur¬ 
pose would be served by amending the 
order to further delineate these criteria. 
Accordingly, it is concluded that no 
amendatory action is necessary as a re¬ 
sult of this proceeding, and this proceed¬ 
ing is hereby terminated. 

Signed at Washington, D.C., on Au¬ 
gust 24, 1972. 

Richard E. Lyng, 
Acting Secretary . 

|FR Doc.72-14640 Filed 8-28-72;8:48 am) 


[ 7 CFR Part 981 ] 
ALMONDS GROWN IN CALIFORNIA 

Proposed Expenses of Control Board 
and Rate of Assessment for 1972- 
73 Crop Year 

Notice is hereby given of a proposal 
regarding expenses of the Almond Con¬ 
trol Board for the 1972-73 crop year and 
rate of assessment for that crop year, 
pursuant to §§ 981.80 and 981.81 of the 
marketing agreement, as amended, and 
Order No. 981, as amended (7 CFR Part 
981; 37 F.R. 3983), regulating the han¬ 
dling of almonds grown in California. 
The amended marketing agreement and 
order are effective under the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601-674). 

The Control Board has unanimously 
recommended for the 1972-73 crop year 
beginning July 1, 1972, a budget of ex¬ 
penses in the total amount of $2,075,000 
and an assessment rate of 1.160 cent 
per pound jf almonds (kernel weight 
basis). Expenses in tnat amount and the 
assessment rate are specified in the pro¬ 
posal hereinafter set forth. 

All persons who desire to submit writ¬ 
ten data, views, or arguments in con¬ 
nection with the aforesaid proposal 
should file the same, in quadruplicate, 
with the Hearing Clerk, U.S. Department 
of Agriculture, Room 112, Administra¬ 
tion Building, Washington, D.C. 20250, 
to be received not later than September 
5, 1972. All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
office of the Hearing Clerk during regular 
business hours (7 CFR 1.27(b)). 

The proposal is as follows: 

§981.322 Expenses of the Control 
Board and rate of assessment for tlic 
1972—73 crop year. 

(a) Expenses. Expenses in the amount 
of $2,075,000 are reasonable and likely 
to be incurred by the Control Board dur¬ 
ing the crop year beginning July 1, 1972, 
for its maintenance and functioning and 
for such purposes as the Secretary may, 


pursuant to the provisions of this part, 
determine to be appropriate. 

(b) Rate of assessment. The rate of 
assessment for said crop year, payable 
by each handler in accordance with 
§ 981.81, less any amount credited pur- 
suant to § 981.41 but not to exceed 1 cent 
per pound of almonds (kernel weight 
basis), is fixed at 1.160 cent per pound of 
almonds (kernel weight basis). 

Dated: August 23, 1972. 

Fred Dunn. 

Acting Director, 
Fruit and Vegetable Division. 

[FR Doc.72 14638 Filed 8-28-72;8.48 am) 


[ 7 CFR Part 1108 3 

[Docket No. AO 243-A24) 

MILK IN CENTRAL ARKANSAS 
MARKETING AREA 

Decision on Proposed Amendments to 
Marketing Agreement and to Order 

A public hearing was held upon pro¬ 
posed amendments to the marketing 
agreement and the order regulating the 
handling of milk in the Central Arkansas 
marketing area. The hearing was held, 
pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and the applicable rules of practice (7 
CFR Part 900), at Little Rock, Ark., 
May 2. 1972, pursuant to notices thereof 
issued April 10, 1972 (37 F.R. 7341), and 
April 21,1972 (37 F.R. 7901). 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
thereof, the Deputy Administrator, Reg¬ 
ulatory Programs, on July 20, 1972, filed 
with the Hearing Clerk, U.S. Department 
of Agriculture, his recommended deci¬ 
sion containing notice of the opportunity 
to file written exceptions thereto. 

The material issues, findings and con¬ 
clusions, rulings, and general findings of 
the recommended decision are hereby 
approved and adopted and are set forth 
in full herein. 

The material issue on the record of the 
hearing relates to location adjustments. 

Findings and Conclusions 

The following findings and conclusions 
on the material issue are based on evi¬ 
dence presented at the hearing and the 
record thereof: 

The location adjustment applicable at 
a plant should be based on the plant s 
distance from the nearest of the State 
Capitol in Little Rock, the County Court¬ 
house at Arkadelphia, or the County 
Courthouse at Forrest City, Ark. 

The present location adjustment pro¬ 
visions reduce the Class I and uniform 
prices at any plant 60 miles or more from 
Little Rock or Arkadelphia by 1.5 cents 
for each 10 miles or fraction thereof 
that such plant is located from the nearer 
of the two cities. 

A proposal to add Memphis, Tenn., as 
a basing point for determining loc®* 1 ®- 
adjustments was submitted jointly w 
six handlers who have substantial Class 
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I sales in the marketing area. They pro¬ 
pped further that at plants located 
within a contiguous area in northeastern 
Arkansas and southeastern Missouri, the 
location adjustment be fixed at 9 cents 
rather than be determined by the plant's 
distance from an appropriate basing 
point. Such area would include the 
Arkansas counties of Clay, Craighead, 
Greene, Lawrence. Mississippi, Poinsett, 
and Randolph; and the Missouri coun¬ 
ties of Dunklin and Pemsicot. 

One of the six proponent handlers op¬ 
erates plants pooled under each of the 
Central Arkansas and Memphis orders. 
Of the remaining five, two operate pool 
plants under the Central Arkansas order 
and the other three operate plants 
pooled under the Memphis order. 

There is only one Central Arkansas 
regulated plant in the nine-county area 
for which the 9-cent location adjust¬ 
ment was proposed. That plant, at Para- 
gould in Greene County, is 152 miles 
from Little Rock. Milk received from 
producers at that plant currently is sub¬ 
ject to a 24-cent location adjustment. 

Milk from the Paragould plant is dis¬ 
tributed in 25 counties in eastern Ar¬ 
kansas, in 14 counties in southeastern 
Missouri, and in Shelby County, Term. 
Its distribution in Arkansas includes sales 
in 13 of the 21 counties in the Central 
Arkansas marketing area. The Para¬ 
gould plant's Class I sales in the Central 
Arkansas marketing area are about 25 
percent of its total Class I distribution. 
Its Class I sales in the Memphis market¬ 
ing area are approximately half the 
amount of its sales in the Central Ar¬ 
kansas marketing area. 

The handlers who proposed the lo¬ 
cation adjustment changes are the prin¬ 
cipal competitors of the Paragould han¬ 
dler in the Central Arkansas marketing 
area and in much of the remainder of 
its sales area. They testified that the lo¬ 
cation adjustment at Paragould results 
in a cost advantage to the Paragould 
handler in the purchase of milk with 
adverse effect on their competitive posi¬ 
tion in the resale market. 

The justification offered by propo¬ 
nents for a 9-cent location adjustment at 
Paragould is that it would provide a bet¬ 
ter alignment of Class I prices under the 
Central Arkansas, Memphis, Paducah, 
and St. Louls-Ozarks orders. They con¬ 
tend that the Class I prices under the 
four orders should result in approxi¬ 
mately the same Class I price, f .o.b. Para¬ 
gould. under each of the orders. They 
stated that this is desirable because of 
the overlapping of the sales areas of 
Paducah and St. Louis-Ozarks handlers 
with Central Arkansas and Memphis 
handlers in various northeastern Ar¬ 
kansas and southeastern Missouri 
counties. 

There is relatively little Class I dis¬ 
tribution in the Central Arkansas mar¬ 
keting area from plants regulated by the 
St. Louis-Ozarks and Paducah orders. A 
St. Louis-Ozarks handler supplies his 
chain of stores in the Central Arkansas 
marketing area from his plant in St. 
Louis (353 miles from Little Rock). Such 


sales represent no more than 5 percent of 
the total Class I distribution in any 
county in the Central Arkansas mar¬ 
keting area. 

If there is any distribution in the Cen¬ 
tral Arkansas marketing area from Pa¬ 
ducah order regulated plants, it is 
negligible. 

The only sales in the St. Louis-Ozarks 
and Paducah marketing areas by a Cen¬ 
tral Arkansas regulated handler are from 
the Paragould plant. About 9 percent of 
that plant’s Class I distribution is in the 
Paducah marketing area, and about 5 
percent in the St. Louis-Ozarks market¬ 
ing area. 

While handler proponents suggested 
at the hearing that the Class I differen¬ 
tials in one or more of the four orders 
might be changed to obtain a better 
price alignment, the Class I price, or any 
other provision of an order, may be re¬ 
vised, of course, only on the basis of the 
record evidence presented at a public 
hearing at which the applicable provi¬ 
sions of that particular order are open 
for consideration and adequately sup¬ 
ported for revision. However, in view 
of the findings set forth below, it is not 
necessary in this case to open the pro¬ 
visions of other orders to ameliorate the 
problem presented. 

The Paragould handler, on the other 
hand, opposed making any change in the 
location adjustment provisions. He 
pointed out that the proposal to pro¬ 
vide a 9-cent location adjustment (in¬ 
stead of the present 24 cents) at his 
plant would increase his Class I price by 
15 cents. 

He contended, however, that if the 
24-cent location adjustment at Para¬ 
gould were changed as a result of the 
hearing, the new rate should not be less 
than 19 cents. This, he indicated, is the 
amount by which the cost of delivering 
an alternative source of supply from the 
major milk production area in the coun¬ 
try, the production area for the Chicago 
market, to Little Rock exceeds the cost 
for such milk delivered to Paragould. 
Little Rock is 124 miles farther from 
Chicago than Paragould. Computed at 
the order’s location adjustment rate of 
1.5 cents for each 10 miles or fraction 
thereof, the additional hauling cost for 
the 124 miles would be 19.5 cents. 

The Paragould plant became subject 
to the Central Arkansas order when the 
marketing area was enlarged effective 
December 1, 1963. It has been a Central 
Arkansas order pool plant continuously 
since then. At that time, Arkadelphia was 
added to Little Rock as a basing point 
for applying location adjustments. Arka¬ 
delphia is 67 miles southwest of Little 
Rock. No provision was made then for 
adding a basing point east of Little Rock. 

The basing points for computing loca¬ 
tion adjustments should be established 
in relation to the major consumption 
center In the marketing area. Little 
Rock is a principal city in the Central 
Arkansas marketing area. Of the 884,000 
population (1970 census) in the market¬ 
ing area, 287.000 reside in the county 
(Pulaski) in which Little Rock is located. 


The earlier addition of Arkadelphia as 
a basing point gave consideration to Ar¬ 
kadelphia as a secondary consumption 
center and provided a basis for determin¬ 
ing location adjustments at plants gen¬ 
erally west and south of Little Rock. 

It is appropriate to add Forrest City 
as a basing point, as provided for in this 
decision, for determining location adjust¬ 
ments at plants generally east and north¬ 
east of Little Rock. Forrest City is 93 
miles east of Little Rock on the main 
east-west highway in Arkansas. It is also 
44 miles from Memphis. It is the princi¬ 
pal city between Little Rock and Mem¬ 
phis on Interstate Highway 40 and is cen¬ 
trally located in the eastern Arkansas 
counties, which together now form a sig¬ 
nificant area of consumption. 

Paragould is 87 miles north of Forrest 
City. Hence, the location adjustment at 
Paragould resulting from this decision 
would be 13.5 cents. Since this is the same 
differential as would apply at the Para¬ 
gould plant if it were regulated under the 
Memphis order, the minimum Class I 
price for Paragould milk will be on a 
par with Memphis Class I milk, and with 
the Class I milk of eastern Arkansas 
handlers under the Central Arkansas 
order. Such a price relationship will pro¬ 
mote orderly marketing. 

The proposal to add Memphis as a bas¬ 
ing point is denied. As indicated above, 
location pricing under a given order is 
related to the problems of providing sup¬ 
plies for outlets in the marketing area 
regulated by that order and of achieving 
uniform prices for regulated handlers 
similarly circumstanced. No purpose 
would be served by designating Memphis, 
a city outside the marketing area, in 
addition to, or in lieu of. Forrest City 
as a basing point under the Central Ar¬ 
kansas order since we are here concerned 
with the milk supply of the Central 
Arkansas market. 

Moreover, it would not be appropriate 
to determine the location adjustment for 
Paragould or any other plant east or 
northeast of Little Rock primarily on the 
relative distances of Paragould and 
Little Rock from Chicago. While the 
Chicago milksheld is an Important pos¬ 
sible alternative source of supply for such 
plants, there are other supplies much 
closer to such locations in Arkansas. 
There is also supply competition with 
the Memphis, Paducha, and St. Louis- 
Ozarks markets. These factors outweigh 
the establishment of location pricing 
relative to Chicago. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions and the evi¬ 
dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find¬ 
ings or reach such conclusions are denied 
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for the reasons previously stated in this 
decision. 

General Findings 

The findings and deteminations here¬ 
inafter set forth are supplementary and 
in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such find¬ 
ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tions set forth herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which 
affect market supply and demand for 
milk in the marketing area, and the min¬ 
imum prices specified in the tentative 
marketing agreement and the order, as 
hereby proposed to be amended, are such 
prices as will reflect the aforesaid factors, 
insure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ment and the order as hereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as, 
and will be applicable only to persons in 
the respective classes of industrial and 
commercial activity specified in, a mar¬ 
keting agreement upon which a hearing 
has been held. 

Rulings on Exceptions 

In arriving at the findings and conclu¬ 
sions, and the regulatory provisions of 
this decision, each of the exceptions re¬ 
ceived was carefully and fully considered 
in conjunction with the record evidence. 
To the extent that the findings and con¬ 
clusions, and the regulatory provisions of 
this decision are at variance with any 
of the exceptions, such exceptions are 
hereby overruled for the reasons pre¬ 
viously stated in this decision. 

Marketing Agreement and Order 

Annexed hereto and made a part here¬ 
of are two documents, a Marketing 
Agreement regulating the handling of 
milk, and an order amending the order 
regulating the handling of milk in the 
Central Arkansas marketing area which 
have been decided upon as the detailed 
and appropriate means of effectuating 
the foregoing conclusions. 

It is hereby ordered, That this entire 
decision, except the attached marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
attached order which is published with 
this decision. 


Determination of Producer Approval 
and Representative Period 

July 1972 is hereby determined to be 
the representative period for the purpose 
of ascertaining whether the issuance of 
the order, as amended and as hereby 
proposed to be amended, regulating the 
handling of milk in the Central Arkansas 
marketing area is approved or favored 
by producers, as defined under the terms 
of the order, as amended and as hereby 
proposed to be amended, and who, during 
such representative period, were engaged 
in the production of milk for sale within 
the aforesaid marketing area. 

Signed at Washington, D.C., on: 
August 22,1972. 

Richard E. Lyng, 
Acting Secretary . 

Order 1 Amending the Order ; Regulating 
the Handling of Milk in the Central 
Arkansas Marketing Area. 

Findings and Determinations 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such find¬ 
ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tions set forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreement 
and to the order regulating the handling 
of milk in the Central Arkansas market¬ 
ing area. 

The hearing was held pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure (7 CFR 
Part 900). 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af¬ 
fect market supply and demand for milk 
in the said marketing area, and the mini¬ 
mum prices specified in the order as 
hereby amended, are such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and whole¬ 
some milk, and be in the public interest; 
and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 


1 This order shall not become effective un¬ 
less and untU the requirements of § 900.14 
of the rules of practice and procedure gov¬ 
erning proceedings to formulate marketing 
agreements and marketing orders have been 
met. 


to persons in the respective classes of 
Indus'rial or commercial activity speci¬ 
fied in, a marketing agreement upon 
which a hearing has been held 

Order relative to handling. It is there¬ 
fore ordered that on and after the effec¬ 
tive date hereof the handling of milk in 
the Central Arkansas marketing area 
shall be in conformity to and in com¬ 
pliance with the terms and conditions of 
the order, as amended, and as hereby 
amended, as follows: 

The provisions of the proposed mar¬ 
keting agreement and order amending 
the order contained in the recommended 
decision issued by the Deputy Adminis¬ 
trator, Regulatory Programs, on July 20 
1972, and published in the Federal 
Register on July 25,1972 (37 F.R. 14812) 
shall be and are the terms and provisions 
of this order, amending the order, and 
are set forth in full herein: 

In § 1108.53, paragraph (a) is revised 
as follows: 

§ 1108.53 Location adjustment* to lun- 
dlers. 

(a) For milk received from producers 
at a pool plant located more than 60 
miles, by shortest highway distance as 
measured by the market administrator, 
from the nearest of the County Court¬ 
house in Arkadelphia, Ark., the Countv 
Courthouse in Forrest City, Ark., or the 
State Capitol in Little Rock, Ark., which 
is classified as Class I milk or assigned 
Class I location adjustment credit pur¬ 
suant to paragraph (b) of this section 
and for other source milk to which a 
location adjustment is applicable, the 
price computed pursuant to 8 1108.51(a) 
shall be reduced at the rate of 1.5 cents 
for each 10 miles or fraction thereof 
between such plant and such nearest 
point; and 

♦ • • • • 

fFR Doc.72—14554 Filed 8-28-72;8:52 am) 


[ 7 CFR Part 1133 3 

MILK IN INLAND EMPIRE 
MARKETING AREA 

Notice of Proposed Suspension of 
Certain Provisions of the Order 

Notice is hereby given that, pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), the sus¬ 
pension of certain provisions of the order 
regulating the handling of milk in the 
Inland Empire marketing area is being 
considered for the months of September. 
October, and November 1972. 

All persons who desire to submit writ¬ 
ten data, views, or arguments in con¬ 
nection with the proposed suspension 
should file the same with the Hearing 
Clerk, Room 112-A, Administration 
Building, U.S. Department of Agricul¬ 
ture, Washington, D.C. 20250, not later 
than 7 days from the date of publication 
of this notice in the Federal Register. 
All documents filed should be in quad¬ 
ruplicate. 

All written submissions made pursuant 
to this notice will be made available for 
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public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 

The provisions proposed to be sus¬ 
pended are as follows: 

1. In § 1133.12(c) (1). “and 20 percent 
in the months of September through No¬ 
vember’*, and 

2. In § 1133.12(c) (5), “Producers eligi¬ 
ble for diversion in the months of Sep¬ 
tember. October, or November must in 
addition have their milk received at a 
pool plant on 6 days (3 days in the case 
of every-other-day delivery) during the 
current month; and”. 

The proposed suspension would re¬ 
move the requirement that each indi¬ 
vidual producer must deliver 6 days’ 
production to a pool plant to qualify his 
milk for diversion during the months of 
September through November of 1972. 
In addition, the proposed action would 
permit a cooperative to divert producer 
milk from a pool plant to a nonpool plant 
during September-November 1972 with¬ 
out limit if the milk of such producer 
had been received at a pool plant prior 
to diversion from such plant. 

A cooperative association, representing 
a substantial number of producers on 
the market, requested the suspension. 
The request was made to facilitate han¬ 
dling an increasing quantity of the mar¬ 
ket's reserve milk supply. Without the 
suspension, the cooperative would have 
to make uneconomic movements of milk 
to qualify such milk for pooling. 

Signed at Washington, D.C., on Au¬ 
gust 24, 1972. 

John C. Blum, 
Deputy Administrator , 
Regulatory Programs. 

(PR Doc.72-14680 Filed 8-28-72;8:51 am] 

DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[ 14 CFR Part 71 1 

[Airspace Docket No. 72-GL-38] 

FEDERAL AIRWAYS 
Proposed Alteration 

The Federal Aviation Administration 
( FAA) is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would alter V-100 between 
Rockford, HI., and Northbrook, Ill., to 
overlie Woodstock Intersection, and V-9 
southwest of Milwaukee, Wis., to realign 
this airway approximately 4 miles to the 
west of its present location. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director, Great Lakes Region, Attention: 
Chief, Air Traffic Division, Federal Avia- 
J^on Administration, 2300 East Devon, 
Des Plaines, IL 60018. All communica¬ 
tions received within 30 days after pub¬ 
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lication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. 
The proposal contained in this notice 
may be changed in the light of com¬ 
ments received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, Office 
of the General Counsel, Attention: Rules 
Docket, 800 Independence Avenue SW., 
Washington, DC 20591. An informal 
docket also will be available for exami¬ 
nation at the office of the Regional Air 
Traffic Division Chief. 

The primary clearance limit north¬ 
west of Chicago for traffic inbound to 
O’Hare Airport is the Lakewood Inter¬ 
section. The proximity of Lakewood to 
O'Hare and the resultant constriction of 
vectoring space renders it operationally 
advisable to relocate the primary clear¬ 
ance limit from Lakewood to the Wood- 
stock Intersection (junction of V-97 and 
V-429). Therefore, it is proposed to re¬ 
align V-100 from Rockford, IL., via the 
intersection of the Rockford 079 °T 
(076*M) and the Northbrook 292'T 
(290°M) radials (over Woodstock In¬ 
tersection) to Northbrook. Relocation of 
the primary clearance limit from Lake- 
wood to Woodstock would result in in- 
sufficent lateral spacing between aircraft 
holding at Woodstock and en route air¬ 
craft on V-9 Airway. Therefore, it is 
also proposed to realign V-9 in part from 
Milwaukee to the intersection of Milwau¬ 
kee 205°T (203°M) and Rockford 078°T 
(076°M) radials. 

This amendment is proposed under 
the authority of section 307(a) of the 
Federal Aviation Act of 1958 (49 U.S.C. 
1348(a)) and section 6(c) of the Depart¬ 
ment of Transportation Act (49 U.S.C. 
1655(c)). 

Issued in Washington, D.C., on Au¬ 
gust 22, 1972. 

H. B. Helstrom, 

Chief , Airspace and Air 
Traffic Rules Division. 

[FR Doc.72-14628 Filed 8-28-72:8:48 amj 


National Highway Traffic Safety 
Administration 

[ 49 CFR Part 571 1 

[Docket No. 60-19; Notice 2) 

LAMPS, REFLECTIVE DEVICES, AND 
ASSOCIATED EQUIPMENT 

Proposed Identification Code for 
Motor Vehicle Lighting Equipment 

The purpose of this notice is to pro¬ 
pose an amendment to 49 CFR 571.108a, 
Motor Vehicle Safety Standard No. 108a, 
Lamps. Reflective Devices, and Associated 
Equipment, that would specify an identi¬ 
fication code for motor vehicle lighting 
equipment. 

The national Highway Traffic Safety 
Administration published an advance no¬ 
tice of proposed rule making on Decem¬ 
ber 31. 1969 (Docket No. 69-19; Notice 
1, 34 F.R. 20436) asking, in part, for 
comments on marking and identification 
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of lighting equipment. Possible require¬ 
ments suggested in the notice were: (a) 
Name of manufacturer and manufac¬ 
turer’s model or part number, (b) date 
of manufacture, (c) the function for 
which the equipment is designed, and 
(d) the mounting position of the equip¬ 
ment. These requirements would be ap¬ 
plicable both to lighting equipment on 
new vehicles, and to replacement lighting 
equipment. In addition, Standard No. 108 
was amended by notice published on 
January 12, 1972 (37 F.R. 445), to allow 
manufacturers to certify lighting equip¬ 
ment items by placing the symbol “DOT” 
directly on the item, if they choose to 
do so. 

The NHTSA believes that Standard 
No. 108a should be amended effective 
January 1, 1974, to specify a comprehen¬ 
sive marking and certification code. Use 
of such a code should insure that con¬ 
forming equipment items are used in 
new motor vehicles, aid vehicle owners 
in choice of proper replacement items, 
and assist vehicle or equipment manu¬ 
facturers in proper identification of de¬ 
fective items in the event of a notification 
campaign. Under the proposal a new 
paragraph S4.8 would be adopted, appli¬ 
cable to each lamp, reflective device, and 
item of associated equipment to which 
Standard No. 108a applies, or that is sup¬ 
plied as original equipment on a vehicle 
to which the standard is applicable. 

The marking and certification code 
would consist of four elements. The first 
would be the symbol DOT, constituting a 
certification of compliance. Use of this 
symbol is currently an optional means of 
certifying compliance with Standard No. 
108. The second element would be one 
or more letters identifying the function 
for which the device is designed. How¬ 
ever, if more than one lamp or reflector 
is used to perform a single function the 
identifying letter would be preceded by 
a number within a circle indicating the 
number of items needed to meet the per¬ 
formance requirements of Standard No. 
108 for that function. If a device is de¬ 
signed to perform more than one func¬ 
tion, it would be marked in alphabetical 
sequence to identify each function. If 
more than one reflex reflector or sepa¬ 
rately lighted compartment is needed 
within a single device to meet the per¬ 
formance requirements for a function, 
the identifying letter would be preceded 
by a number within a circle indicating 
the number of items needed to perform 
that function. This proposed require¬ 
ment is based upon a similar specifica¬ 
tion in SAE Recommended Practice 
J759b “Lighting Identification Code”, 
September 1971, through turn signal and 
hazard warning signal flashers would 
be identified by the letters “TSF” and 
“HSWF” respectively, rather than by 
reference to SAE standards. 

The third element of the code would be 
two digits representing a calendar year. 
As a general rule, the digits would indi¬ 
cate the last two digits of the calendar 
year in which the item of equipment was 
manufactured. However, if revised re¬ 
quirements of Standard No. 108a appli¬ 
cable to the item are effective within the 
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calendar year of manufacture, or the next 
succeeding year, the digits of the next 
succeeding year would be used if the item 
is manufactured to comply with the re¬ 
vised requirements. The following is an 
example of how this identification could 
be used were it presently in effect. Re¬ 
vised requirements for turn signal and 
hazard warning signal flashers are ef¬ 
fective January 1, 1973, but optional 
compliance is permitted before that date. 
A manufacturer who elects to meet the 
new requirements for flashers manufac¬ 
tured in 1972 would use the digits “73” 
to indicate that he is meeting the re¬ 
quirements of Standard No. 108a rather 
than of Standard No. 108. Assuming no 
change in flasher requirements, the digits 
“73” would continue to be used until re¬ 
placed by “74” on January 1, 1974. 

Finally, the code would contain the 
manufacturer's name or identifying sym¬ 
bol and model designation or part num¬ 
ber. This identification is also similar to 
that specified in J759b. The final rule 
would specify a means by which the 
manufacturer would submit his symbol 
to NHTSA for identification purposes 
and so that duplication would be avoided. 
The code would be located on the lens 
or housing, visible with the item mounted 
in its normal position on the vehicle. 
However, headlamps and turn signal and 
hazard warning signal switches and 
flashers may have the code located where 
it can be observed by removing other 
parts. The proposed location is based 
upon corresponding SAE provisions, as is 
the proposal on size of markings. Identi¬ 
fication numerals and letters would be 
at least Vs inch high but raised molded 
markings at least 0.075 inch high could 
be used on lenses having an area less 
than 2 square inches. Turn signal and 
hazard warning signal flashers could use 
markings at least 0.075 inch high that 
are permanently stamped, etched, or let¬ 
tered in indelible ink. If the identification 
code is adopted, this would not prohibit 
SAE-type identification of lighting equip¬ 
ment not included in Standard No. 108, 
such as fog lamps. 

In consideration of the foregoing, it is 
proposed that 49 CFR 571.108a, Motor 
Vehicle Safety Standard No. 108a, be re¬ 
vised by adding a new paragraph S4.8 to 
read as follows: 

§ 571.108a Standard No. 108n; lamps 
reflective devices, and associated 
equipment. (Reflecting amendments 
effective Jan. 1, 1973.) 

* * * * * 

S4.8 Marking and certification. Each 
lamp, reflective device, and item of asso¬ 
ciated equipment manufactured on or 
after January 1, 1974, to which this 
standard applies, or that is supplied as 
original equipment on a vehicle to which 
this standard applies, shall be perma¬ 
nently marked with an identification 
code in accordance with S4.8.1 through 
S4.8.3, to identify its manufacturer and 
the functions for which it is designed. 

S4.8.1 The identification code shall 
consist of a series of letters and numbers 
in the following sequence: 

(a) The symbol DOT, constituting a 
certification that the item conforms to 
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all applicable Federal motor vehicle 
safety standards. 

(b) One or more letters identifying the 
function for which the item is designed. 
If a function at a single location (e.g. 
left tail lamp) is divided between two or 
more lamps other than headlamps, or re¬ 
flex reflectors, the identifying letter shall 
be preceded by a number within a circle 
indicating the number of items needed 
to conform to the performance require¬ 
ments for that function. If a device is de¬ 
signed to perform more than one func¬ 
tion, it shall be marked in alphabetical 
sequence to identify each function. If 
more than one reflex reflector or sepa¬ 
rately lighted compartment is needed 
within a single device to meet the per¬ 
formance requirements for a function, 
the identifying letter shall be preceded 
by a number within a circle indicating the 
number of items needed to perform that 
function. The identifying letters shall be: 

A reflex reflectors. 

D turn signal lamps. Class B. 

H sealed beam headlamp (on housing). 

I turn signal lamps, Class A. 

TSF turn signal flasher. 

HWSF hazard warning signal flasher. 

L license plate lamps. 

M motorcycle headlamps. 

P parking lamps. 

P2 clearance, side marker and identifica¬ 
tion lamps. 

PC combination clearance and side marker 
lamps. 

Q turn signal operating unit, Class A. 

QB turn signal operating unit. Class B. 

QC vehicular hazard warning signal op¬ 
erating unit. 

R backup lamps. 

S stop lamps. 

T tail lamps. 

W2 school bus warning lamps. 

(c> The last two digits of the calen¬ 
dar year in which the item of equipment 
was manufactured, except that if revised 
requirements applicable to the item are 
effective within the calendar year, or be¬ 
come effective within the next succeed¬ 
ing calendar year, and an item is manu¬ 
factured to comply with the revised re¬ 
quirements, the last two digits of the 
next succeeding calendar year shall be 
used. 

(d) The manufacturer’s name or 
identifying symbol, and model designa¬ 
tion or part number. 

Example: DOT A (2)1 (2)S (3)T 74 
XYZ 400 

This identifies a device combining stop 
lamps, turn signal lamps, tail lamps, and 
reflectors, manufactured in 1974, or in 
1973 to meet requirements that will be¬ 
come effective in 1974. The manufacturer 
is XYZ Corporation, and the model num¬ 
ber of the device is Model 400. The device 
is a three compartment or three lamp ar¬ 
rangement with two of the items needed 
to optically meet the stop and turn signal 
requirements and all three needed to 
meet the tail lamp requirement. If each 
item fully complied with the tail lamp 
requirements, the (3) preceding the letter 
T would be omitted. 

Example: DOT (2)T 74 
XYZ 400 

This identifies a tail lamp used in a rear 
lighting arrangement in which two tail 


lamps or compartments on each side of 
the vertical centerline must be used to 
meet the tail lamp requirements. 

S4.8.2 The identfleation code shall be 
located on the lens or housing and shall 
be visible with the item mounted in its 
normal position on the vehicle, except 
that headlamps, turn signal operating 
unit and flashers, and hazard warning 
signal operating unit and flashers may 
have the code located where it can be 
observed by removing other parts. 

S4.8.3. Identification numerals and 
letters shall be at least Vs inch high, 
except that raised molded markings at 
least 0.075 inch high may be used on 
lenses having an area less than 2 square 
inches, and turn signal and hazard warn¬ 
ing signal flashers may use markings at 
least 0.075 inch high that are perma¬ 
nently stamped, etched, or lettered in 
indelible ink. 

0 0 0 0 0 

Interested persons are invited to sub¬ 
mit written data, views, or arguments on 
this proposal. Comments should refer to 
the docket number and notice number, 
and be submitted to: Docket Section, Na¬ 
tional Highway Traffic Safety Adminis¬ 
tration, Room 5219, 400 Seventh Street, 
SW., Washington, DC 20590. It is re¬ 
quested, but not required, that 10 copies 
be submitted. All comments received be¬ 
fore close of business on October 31,1972, 
will be considered, and will be available 
in the docket at the above address for 
examination both before and after the 
closing date. To the extent possible, com¬ 
ments filed after the above date will also 
be considered by the Administration. 
However, the rule making action may 
proceed at any time after that date, and 
comments received after the closing date 
and too late for consideration in regard 
to the action will be treated as sugges¬ 
tions for future rulemaking. The Ad¬ 
ministration will continue to file relevant 
material, as it becomes available, in the 
docket after the closing date, and it is 
recommended that interested persons 
continue to examine the docket for new 
materials. 

Proposed effective date: January 1. 
1974. 

This notice is issued under the author¬ 
ity of sections 103,114, and 119 of the Na¬ 
tional Traffic and Motor Vehicle Safety 
Act of 1966 (15 U.S.C. 1392, 1403, 1407) 
and the delegations of authority at 49 
CFR 1.51 and 49 CFR 501.8. 

Issued on August 17,1972. 

Robert L. Carter, 
Associate Administrator, 
Motor Vehicle Programs. 

[FR Doc.72-14648 Filed 8-28-72;8:49 am] 


[ 49 CFR Ports 571, 575 1 

[Docket No. 72-8; Notice 2] 

MOTOR VEHICLE TEST CONDITIONS 
Extension of Time for Comments 

A notice proposing a change in the 
wind velocity test condition appearing in 
certain of the Federal motor vehicle 
safety standards and other regulations, 
was published on July 19, 1972 (37 F R 
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14319). The closing date for comments 
on the proposal was August 25, 1972. 

Motor Vehicle Manufacturer’s Asso¬ 
ciation (MVMA) has petitioned for an 
extension of the closing date in order to 
allow its member companies “to more 
adequately evaluate the revised test pro¬ 
cedures, and allow time to provide a 
meaningful, comprehensive and con¬ 
structive response.” The NHTSA grants 
MVMA's petition. 

In consideration of the foregoing, the 
closing date for comments is hereby ex¬ 
tended to September 25, 1972. 

This notice is issued under the author¬ 
ity of sections 105 and 119 of the Nation¬ 
al Traffic and Motor Vehicle Safety Act 
of 1966 (15 U.S.C. 1392, 1407), and the 
delegation of authority at 49 CFR 1.51 
and 49 CFR 501.8. 

Issued on August 24. 1972. 

Robert L. Carter, 
Associate Administrator , 
Afofor Vehicle Program. 
{FR Doc. 72—14755 Filed 8-25-72; 12:21 pm] 

ENVIRONMENTAL PROTECTION 
AGENCY 


Sec. 

15-55.106 Contracts with detective agen¬ 
cies prohibited. 

Subpart 15-55—2—Contracts for the Services of 
Experts and Consultants 

15-65.201 Scope of subpart. 

15-55.202 Definitions. 

15-55.203 Authority. 

15-55.204 Policy. 

15-55.205 Procedure. 

15-55.206 Limitations and conditions. 
15-55.207 Management consultant services. 

Authority: The provisions of this Part 15- 
55. Issued under 40 U.S.C. 486(c), sec. 205(c), 
63 Stat. 377, as amended. 

§ 15—55.000 Scope of pari. 

(a) One way of classifying Govern¬ 
ment contracts is by the nature of what 
is purchased. The two major categories 
are contracts for “property” (“supply 
contracts”) and contracts for “services.” 
This part states EPA policy regarding 
contracts for services, or “service con¬ 
tracts.” 

(b) This part does not apply to ap¬ 
pointments under Civil Service employ¬ 
ment procedures, nor to the obtaining of 
services through the award of grants. 
This part is not intended to implement 
the Service Contract Act of 1965, as 
amended. 


[ 41 CFR Port 15-55 1 
SERVICE CONTRACTS 


Notice of Proposed Rule Making 

Notice is hereby given in accordance 
with the administrative procedure provi¬ 
sions in 5 UJ3.C. 553, that pursuant to the 
Federal Property and Administrative 
Services Act of 1949, as amended, the 
Environmental Protection Agency is con¬ 
sidering an amendment to 41 CFR Chap¬ 
ter 15 by adding a new Part 15-55, Serv¬ 
ice Contracts. 

Interested parties may submit, in trip¬ 
licate, written comments concerning the 
proposed amendment, to the Contracts 
Management Division, AMAC, Environ¬ 
mental Protection Agency, Washington, 
D.C. 20460. Communications received 
within 45 days from publication of this 
notice in the Federal Register will be 
considered prior to adoption of the final 
regulation. A copy of each communica¬ 
tion received will be placed on file for 
public Inspection in the Contracts 
Management Division, Room 3220-D, 
Waterside Mall, Washington, D.C. 20460. 

Dated: August 23,1972. 


Thomas E. Carroll, 
Acting Administrator . 

PART 15-55—SERVICE CONTRACTS 


Sec. 

15-55.000 Scope of part. 


Subpart 15-55—1—Service Contracts Generally 


15-55.101 

15-55.102 


15-55.103 

15-55.104 

15-55.106 


Definition of service contract. 

Definition of personal service con¬ 
tracts and nonporsonal service 
contracts. 

Policy. 

Determinations and documenta¬ 
tion of contract file. 

Competition In service contraot- 
lng. 


Subpart 15—55.1—Service Contracts 
Generally 

§ 15—55.101 Definition of service con- 
tract. 

(a> A service contract is one which re¬ 
quires the contractor to furnish to the 
Government the time and effort of his 
personnel, rather than (or in addition 
to) an end product. A contract may call 
for the furnishing of both supplies and 
services; in such a case, this subpart ap¬ 
plies to the extent that the furnishing 
of services is involved. 

(b) The category of service contracts 
includes, but is not limited to, contracts 
for the procurement of the following; 

(1) Architect and engineering services 
relating to construction; 

(2) Communications services; 

(3) Data processing; 

(4) Engineering and technical serv¬ 
ices; 

(5) Expert and consultant services; 

(6) Housekeeping services; 

(7) Installation of equipment ob¬ 
tained under separate contract; 

(8) Maintenance of personal and real 
property; 

(9) Management consultant services: 

(10) Medical services; 

(11) Modernization or modification of 
supplies, systems, and equipment; 

(12) Operation of Government-owned 
equipment, facilities, and systems; 

(13) Photographic, printing, and pub¬ 
lication services; 

(14) Research and development; 

(15) Stenographic services; 

(16) Test services; 

(17) Training and education; 

(18) Transportation and related serv¬ 
ices: 

(19) Warehousing; 

(20) Construction. 


§ 15—55.102 Definition of per*onul serv¬ 
ice contracts and nonpersonal service 
contracts. 

(a) Service contracts may be classi¬ 
fied as “personal” or “nonpersonal.” 
These two terms refer to the relation¬ 
ship between those employees of the 
contractor who perform the services and 
the Government agency for which the 
services are performed. 

(b) Contracts for personal services are 
those contracts where, either under the 
terms of the contract or the method of 
its performance and administration, the 
Government has the right to (or does 
in fact) supervise or direct the method 
by which contract work is performed, 
subsequent to the date of execution of 
the contract by means other than change 
orders or other contract modifications. 

(c) All contracts for services, other 
than contracts for personal services as 
defined in paragraph (b) of this sec¬ 
tion, are contracts for nonpersonal serv¬ 
ices. 

§ 15-55.105 Policy. 

(a) (1) Applicable statutes and Gov¬ 
ernment-wide regulations, and EPA Or¬ 
der 3110. provide that requirements 
for personal services generally shall be 
satisfied only by appointing individuals 
through personnel procedures. These 
statutes and directives shall not be cir¬ 
cumvented by means of contracting for 
personal services. 

(2) On the other hand, contracts for 
nonpersonal services, properly written 
and administered, represent an approved 
resource for the accomplishment of EPA 
programs and functions. 

(b) No contracting officer or other En¬ 
vironmental Protection Agency (EPA) 
official or employee shall enter into a 
contract for, or authorize, the furnishing 
of personal services to the Government 
by contract. 

(c) Paragraphs (a) (1) and (b) of this 
section do not apply to contracts for 
services of bona fide experts and con¬ 
sultants, which contracts are governed 
by the provisions of Subpart 15-55.2 of 
this part. 

§ 15—55.104 Determinations and docu¬ 
mentation of contract file. 

(a) Unless the procurement is ex¬ 
empted under paragraph (b) of this sec¬ 
tion, the contracting officer shall, prior 
to issuance of any invitation for bids, 
request for procurement, or award, de¬ 
termine in writing that the services to be 
procured are nonpersonal in nature, 
stating the reasons for his determina¬ 
tion. This determination shall be main¬ 
tained in the contract file in the form 
of a separate memorandum or an appro¬ 
priate statement in the negotiation 
memorandum. 

(b) The requirements of paragraph 
(a) of this section do not apply to the 
following types of procurements: 

(1) Contracts for construction and 
contracts for architect-engineering serv¬ 
ices for preparations of designs, plans, 
drawings, and specifications, awarded 
pursuant to Part 1-18 of this title; 
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(2) Simplified small purchases under 
Subpart 1-3.6 of this title; 

(3) Contracts for the furnishing of 
services of bona fide experts or con¬ 
sultants. 

(c) The contracting officer shall, 
prior to award, obtain the advice of the 
Office of General Counsel regarding any 
procurement of services the authority 
for which appears questionable. 

§ 15—55.105 Competition in service con¬ 
tracting. 

The provisions of statutes and regu¬ 
lations requiring competition are fully 
applicable to sei*vice contracts. 

§ 15—55.106 Contracts with detective 
agencies prohibited. 

5 U.S.C. 3108 prohibits contracts with 
detective agencies or their employees, 
regardless of the nature of services to 
be performed. 

Subpart 15-55.2—Contracts for the 
Services of Experts and Consultants 

§ 15—55.201 Scope of suhpart. 

This subpart sets forth EPA policy 
and procedure for procurement by con¬ 
tract of services of experts or consult¬ 
ants. The EPA policy and procedure 
regarding the obtaining of such services 
by appointment under personnel pro¬ 
cedures are set forth in EPA Order 
3110. 

§ 15—55.202 Definitions. 

(a) “Consultant” means a person 
who serves as an advisor to an officer 
or instrumentality of the Government, 
as distinguished from an officer or em¬ 
ployee who carries out the agency’s 
duties and responsibilities. He gives his 
views or opinions on problems or ques¬ 
tions presented him by the agency, but 
he neither performs nor supervises per¬ 
formance of operating functions. Ordi¬ 
narily, he is expert in the field in which 
he advises, but he need not be a special¬ 
ist. His expertise may consist of a high 
order or broad administrative, profes¬ 
sional, or technical experience, indicat¬ 
ing that his ability and knowledge make 
his advice distinctly valuable to the 
agency. 

(b) “Consultant position” means a 
position requiring the performance of 
purely advisory or consultant services, 
not including performance of operating 
functions. 

(c) “Expert” means a person with 
excellent qualifications and a high de¬ 
gree of attainment in a professional, 
scientific, technical, or other field. His 
knowledge and mastery of the principles, 
practices, problems, methods, and tech¬ 
niques of his field of activity or of a 
specialized area in the field are clearly 
superior to those usually possessed by 
ordinarily competent persons in that 
activity. His attainment is such that he 
usually is regarded as an authority or 
as a practitioner of unusual competence 
and skill by other persons in the pro¬ 
fession, occupation, or activity. 

(d) “Expert position” means a posi¬ 
tion that, for satisfactory performance, 


requires the services of an expert in 
the particular field, and with duties that 
cannot be performed satisfactorily by 
someone not an expert in that field. 

(e) “Intermittent employment” means 
occasional or irregular employment on 
programs, projects, problems, or phases 
thereof requiring intermittent service. 
(When an intermittently employed ex¬ 
pert or consultant works more than 
one-half of full-time employment i.e., 
he is paid for all or any part of a day 
for more than 130 days in a service year, 
his employment automatically ceases to 
be intermittent and becomes temporary 
and may not continue beyond the serv¬ 
ice year in which the limit was exceeded 
(a “service year is a 12-month period 
beginning on the date of the first ap¬ 
pointment on the assignment).” 

(f) “Temporary employment” means 
employment for 1 year or less on pro¬ 
grams, projects, problems, or phases 
thereof, requiring temporary service for 
1 year or less. 

(g) “Personal services” means serv¬ 
ices furnished to the Government with 
regard to which, under the terms of the 
pertinent contract or employment agree¬ 
ment, the Government has the right to 
(or does in fact) supervise or direct the 
method of performance, and such super¬ 
vision or direction is to be exercised (or 
is in fact exercised) subsequent to the 
date of execution of the contract or em¬ 
ployment agreement by means other 
than contract change orders or other 
contract modifications. 

(h) “Nonpersonal services” means all 
services furnished to the Government 
which are not personal services. 

§ 15—55.203 Authority. 

(a) The procurement of nonpersonal 
services of experts or consultants, either 
by a prime contract or a subcontract, 
does not require special statutory author¬ 
ity. 

(b) EPA is authorized by 5 U.S.C. 3109, 
as implemented by annual appropria¬ 
tions acts, to obtain by contract or by 
appointment, without regard to certain 
otherwise applicable Civil Service re¬ 
quirements, personal services of experts 
or consultants to fill expert positions or 
consultant positions, on a temporary or 
intermittent employment basis. 

§ 15-55.204 Policy. 

(a) Where the services of experts or 
consultants are to be nonpersonal in na¬ 
ture, such services will be obtained by 
contract, utilizing normal procurement 
procedures and complying with tiffs part. 

(b) Where the services of experts or 
consultants are to be personal in nature, 
such sex-vices will be obtained by appoint¬ 
ment pursuant to EPA personnel proced¬ 
ures whenever possible. Contracts for 
such personal services will not be used 
for the purpose of avoidance of agency 
manpower ceilings. Contx-acts for such 
personal services may be executed only 
under the procedures set forth in 
§ 15-55.205. (Although individuals, firms 
or other organizations can contract to 
provide services to the Government, only 
individuals can be appointed under per¬ 
sonnel procedures. Strictly speaking, only 


an individual can render personel serv- 
ices to the Government; even when a I 
firm is under contract to provide personal 
services, it can really only provide indivi¬ 
duals who will actually pei-form the serv¬ 
ices.) 

§ 15—55.205 Procedure. 

(a) An activity requesting the pro¬ 
curement by contract of the services of 
experts or consultants shall — 

(1) Obtain and furnish to the con¬ 
tracting officer a determination by the 
Director, Personnel Management Divi¬ 
sion (or his designee) that the services 
in question will be nonpersonal in na¬ 
ture; or 

(2) Obtain and furnish to the con¬ 
tracting officer a determination by the 
Director, Personnel Management Divi¬ 
sion (or his designee) that the services 
in question will be personal in nature, 
and furnish to the contracting officer 
satisfactory evidence that the personal 
services of a particular individual are 
required and that circumstances beyond 
the control of such individual would 
prevent his accepting an appointment 
under personnel procedures if such an 
appointment were tendered. 

(b) No contract for the services of 
experts or consultants shall be awarded 
unless paragraph (a) of this section has 
been complied with. 

§ 15—55.206 Limitations and conditions. 

(a) Contracts for services of experts 
and consultants shall not be used— 

(1) To perform work which can be 
done as well by regular EPA employees. 

(2) To perform duties of a full-time 
continuing position. 

(3) To avoid competitive civil service 
employment procedures. 

(4) To avoid statutox*y pay limitations. I 

(5) To avoid agency manpower 
ceilings. 

(b) The personal services of experts 
or consultants shall be furnished only I 
on a temporary or intermittent basis, as 
defined in EPA Order 3110. 

(c) The requirements of EPA Order I 
3110, which concern confidential state- 
ments of employment and financial in- I 
terests, dual employment, and dual com¬ 
pensation, and political activity restric- I 
tions shall be complied with with regard I 
to each individual who performs per- I 
sonal services. 

(d) Compensation of individuals who I 
contract with the Government to fur- I 
nish personal expert or consultant serv- I 
ices shall not exceed the compensation I 
that would be allowable were such in- I 
dividuals appointed pursuant to EPA I 
personnel procedures. See EPA Order 
3110 — . 

(e) Contracts with nonprofit or profit- j 
making organizations under which ex- I 
perts or consultants will furnish personal I 
services to the Government shall pro¬ 
vide that compensation (salary) paid to 
any individuals (including subcontractor 
personnel, etc.) who actually furnish 
personal services to the Government shall 
not exceed the per diem equivalent of 
the highest rate fixed by the Classifica¬ 
tion Act pay schedule for Grade GS-18* 
This limitation prevails regardless of 
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the type of contract used and regardless 
o! whether the contract provides for 
such compensation as a direct charge, an 
indirect charge, or part of a composite 

rate. 

§15-35.207 Management consultant 
sen 1 ices# 

(a) EPA Order 1900.2 prescribes that 
all proposals to obtain management con¬ 
sultant services by contract must be ap¬ 
proved by the Assistant Administrator 
for Planning and Management. Manage¬ 
ment consultant services is defined in 
EPA Order 1900.2. 

ib) Any request for procurement of 
management consultant services not ac¬ 
companied by the approval of the As¬ 
sistant Administrator for Planning and 
Management will be returned to the ini¬ 
tiator for compliance with EPA Order 
1900.2, 

[FRDoc.72-14599 Filed 8-28-72:8:45 ami 


FEDERAL COMMUNICATIONS 
COMMISSION 

[ 47 CFR Part 73 1 

[Docket No. 195391 

TELEVISION BROADCAST STATIONS 

Table of Assignments, Grand Junc¬ 
tion, Colo.; Extension of Time for 
Filing Comments and Reply Com¬ 
ments 

In the matter of amendment of 
5 73.606(b), Table of Assignments, tele¬ 
vision broadcast stations (Grand Junc¬ 
tion, Colo.) . Docket No. 19539, RM-1852. 

1. The notice of proposed rule mak¬ 
ing in the above-entitled proceeding was 
adopted on July 6, 1972, and published 
in the Federal Register on July 15, 1972 
<35 F.R. 14001). The dates specified for 
filing of comments and reply comments 
are August 22, 1972, and September 1, 
1972, respectively. 

2. On August 18. 1972, Woodland 
Broadcasting Co. (Woodland), propo¬ 
nent in this proceeding, filed a petition 
for an extension of time to file com¬ 
ments and reply comments. Woodland 
states that an opposition was filed in 
response to its petition for rule making 
but the opposition was not served on the 
petitioner. Woodland further states that 
in order for its counsel to familiarize 
Itself fully with the facts of this case 
in light of the pressures of other busi¬ 
ness and the summertime vacation pe¬ 
riod, the additional time is neecessary. 

3. We are of the view that the re¬ 
quested extension of time is warranted 
and would serve the public interest. Ac- 
cordingly, it is ordered. That the time 
for filing comments in the above- 
docketed proceeding is extended to and 
including September 21, 1972, and to 
and including October 2, 1972, for the 
filing of reply comments. 


PROPOSED RULE MAKING 

4. Tills action is taken pursuant to 
authority found in sections 4(i) and 
303 (r) of the Communications Act of 
1934, as amended, and § 0.281(d) (8) of 
the Commission’s rules and regulations. 

Adopted: August 22,1972. 

Released: August 23,1972. 

[seal! Harold L. Kassens, 

Acting Chief, Broadcast Bureau . 

|FR Doc.72-14670 Filed 8-28-72:8:51 ami 


[ 47 CFR Part 97 1 

[Docket No. 19572; FCC 72-732] 

RADIO CONTROL OF REMOTE MODEL 
CRAFT AND VEHICLES 

Notice of Proposed Rule Making 

In the matter of amendment of Part 
97 of the rules insofar as they pertain to 
the radio control of remote model craft 
and vehicles. Docket No. 19572, RM-1951. 

1. Notice is hereby given in the above- 
captioned matter. 

2. The Commission has under con¬ 
sideration a petition (RM-1951) filed by 
the Academy of Model Aeronautics 
(AMA). Petitioner requests relief in the 
rules governing the Amateur Radio Serv¬ 
ice through amendments insofar as they 
pertain to the operation of model aircraft 
by radio remote control, and states a 
desire for comparability between the 
rules governing like-type operation in 
the Amateur Radio Service and the Citi¬ 
zens Radio Service. 

3. Section 97.89 of the rules provides 
for the radio control of remote objects 
in the Amateur Radio Service. Addition¬ 
ally, § 97.61 provides frequency bands 
and emissions suitable for radio control 
operation. Petitioner points out how 
compliance with other rules applicable 
to all amateur radio stations can be 
awkward for operating model aircraft 
by radio remote control. These include 
logging requirements, station identifi¬ 
cation requirements, and notification to 
the Commission when in portable opera¬ 
tion for extended periods. A concern 1s 
also expressed that transmitted control 
signals could be interpreted as codes or 
ciphers prohibited by § 97.117. 

4. The Citizens Radio Service provides 
for the control of remote objects on six 
specific frequencies within the 26.995- 
27.255 MHz frequency segment; for the 
radio remote control of any model used 
for hobby purposes on three frequencies 
between 72.16-72.96 MHz; and for the 
radio remote control of aircraft models 
only, on four frequencies between 72.08- 
75.64 MHz. Licenses granted in the Citi¬ 
zens Radio Service do not authorize 
certain privileges related to this matter 
that are available to amateurs. For in¬ 
stance, amateurs may design, construct, 
and adjust their transmitters, and type 
acceptance by the Commission is not 
required as some classes of equipment in 
the Citizens Radio Service. 

5. Petitioner reports °* * • those air¬ 
craft modelers w T ho also hold licenses in 
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the Amateur Radio Service operate 
model aircraft on frequencies in the 50 
MHz and higher bands. AMA encourages 
the use of the amateur bands by qualified 
members because it relieves congestion 
on the heavily used Class C frequencies. 
However, model aircraft radio control 
operations on the amateur frequencies 
are more burdensome to the modelers 
than in the Citizens Radio Service be¬ 
cause, unlike the latter service, the ama¬ 
teur rules are not tailored to 
accommodate such operations.” 

6. We are sympathetic to the peti¬ 
tioner’s requests, and we propose amend¬ 
ments incorporating special provisions 
into the rules exempting certain low 
power amateur radio stations used only 
for transmitting signals for the control 
of remote models of all types. Station 
identification, logging, and portable op¬ 
eration would be simplified. An amateur 
transmitter operating under these spe¬ 
cial provisions would be required to bear 
a suitable identifying marker. 

7. Petitioner requests relief for opera¬ 
tion with transmitters having a final 
amplifier input power level of less than 3 
watts. Section 95.43 of the Citizens Radio 
Service Rules and Regulations permit a 
maximum of 5 watts average input power 
or 4 watts average output power for 
similar operation. However, the trans¬ 
mitter power levels actually required in 
practice should be considerably lower 
since, presumably, the remote model 
must be in sight of the control oper¬ 
ator at all times. For this reason we are 
proposing a maximum mean power out¬ 
put of 1 watt for transmitters qualifying 
for operation under these special pro¬ 
visions. 

8. Petitioner also requests the special 
provisions equally apply to transmissions 
used for telemetering purposes, but does 
not furnish details and rationale for this 
request. Interested parties having in¬ 
formation and suggestions in this area 
are requested to submit same to the 
Commission for consideration. 

9. The specific rule changes proposed 
herein are set forth below. Authority for 
these proposed amendments is contained 
in sections 4(i) and 303 of the Com¬ 
munications Act of 1934, as amended. 

10. Pursuant to applicable procedures 
set forth in § 1.415 of the Commission's 
rules, interested persons may file com¬ 
ments on or before September 29. 1972. 
and reply comments on or before October 
10, 1972. In accordance with the provi¬ 
sions of § 1.419(b) of the Commission's 
rules, an original and 14 copies of all 
statements, briefs, and comments filed 
shall be furnished the Commission. All 
relevant and timely comments and reply 
comments will be considered by the Com¬ 
mission before final action is taken. The 
Commission may also take into account 
other relevant information before it. in 
addition to specific comments invited 
by this notice. Responses will be avail¬ 
able for public inspection during regular 
business hours in the Commission's 
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Broadcast and Docket Reference Room 
at its headquarters in Washington. D.C. 
Adopted: August 16, 1972. 

Released: August 18, 1972. 

Federal Communications 
Commission, 1 
[seal] Ben F. Waple, 

Secretary . 

Part 97 of the Commission’s rules is 
amended as follows: 

1. Section 97.99 and undesignated 
headnote "Special Provisions” are added 
to read as follows: 


1 Commissioners H. Hex Lee, Reid, and 
Wiley absent; Commissioner Hooks abstain¬ 
ing from voting. 


Special Provisions 

§ 97.99 Stations used only for radio con¬ 
trol of remote model crafts and 
vehicles. 

An amateur transmitter when used for 
the purpose of transmitting radio signals 
intended only for the control of a re¬ 
mote model craft or vehicle and having 
mean output power not exceeding one 
watt may be operated under the special 
provisions of this section provided an ex¬ 
ecuted Transmitter Identification Card 
(FCC Form 452-C) or a plate made of a 
durable substance indicating the station 
call sign and licensee’s name and ad¬ 
dress is affixed to the transmitter. 

(a) Station identification is not re¬ 
quired for transmissions directed only to 
a remote model craft or vehicle. 


(b) Transmissions containing only 
control signals directed only to a remote 
model craft or vehicle are not considered 
to be codes or ciphers in the context of 
the meaning of § 97.117. 

(c) Notice of operation away from au¬ 
thorized location is not required where 
the portable or mobile operation consists 
entirely of transmissions directed only to 
a remote model craft or vehicle. 

(d) Station logs need not indicate the 
times of commencing and terminating 
each transmission or series of transmis¬ 
sions. 

2. In § 97.101, the headnote is amend¬ 
ed to read as follows: 

§ 97.101 Mobile stations aboard ship* or 
aircraft. 

• • • • « 

|PR Doc.72-14671 Filed 8-28-72;8:51 ami 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

I Aberdeen Area Office Redelegation Order 
1 2, Amdt. 19] 

ALL SUPERINTENDENTS, ABERDEEN 
AREA 

Delegation of Authority on Rights of 
Way 

July 18. 1972. 

This notice is published In exercise of 
authority delegated by the Secretary of 
the Interior to the Commissioner of 
Indian Affairs by 230 DM 2 (32 F.R. 
13938). „ 

This delegation is issued under the 
authority delegated to the Commis¬ 
sioner of Indian Affairs from the Secre¬ 
tary of the Interior in section 25 of 
Secretarial Order 2508 (10 BLAM 2.1) 
and redelegated by the Commissioner 
to the Area Director in 10 BIAM 3. 

The Aberdeen Area Office Redelega¬ 
tion Order 2 published on page 8756 of 
the December 21, 1954, issue of the 
Federal Register (19 F.R. 8756), as 
amended, is further amended by adding 
a new section 2.17 under the heading 
“Functions Relating to Lands and 
Minerals” in Part 2—Authority of Sup¬ 
erintendents and School Superintend¬ 
ents. The new section gives all Superin¬ 
tendents in the Aberdeen Area all of 
the authority set forth in 25 CFR Part 
161, Rights of Way over Indian Lands. 

Section 2.17 is added to read as follows: 

Sec. 2.17 Rights of Way. The Superin¬ 
tendents, Aberdeen Area, may exe rcise 
all of the authority set forth in 25 CFR 
Part 161, Rights of Way over Indian 
Lands; provided the instrument grant¬ 
ing the right of way or easement is on 
the form approved by the Field Solicitor, 
and all approved conveyance instru¬ 
ments be submitted to the Aberdeen 
Area Office for recordation. 

Don Y. Jensen, 
Acting Area Director . 

Approved: August 18, 1972. 

Ernest Stevens, 

Acting Commissioner 
of Indian Affairs . 

IFR Doc.72-14645 FUed 8-28-72;8:49 am] 


Bureau of Land Management 

[Serial No. Colorado 16749] 

COLORADO 

Designation of Needle Rock Natural 
Area 

August 22, 1972. 

Pursuant to the Authority in 43 CFR 
kubpart 2070 and the authorization from 


Notices 


the Director dated July 27.1972,1 hereby 
designate the public lands in the follow¬ 
ing described area as the Needle Rock 
Natural Area: 

Sixth Principal Meridian 
T. 15 S., R. 91 W., Sec. 27, NWV4NEJ4. NE*i 

NWV4. 

The area described aggregates 80 acres 
of public lands. 

The Needle Rock Natural Area is a 
“Class IV—outstanding natural area” 
under the Bureau of Outdoor Recreation 
system of classification. 

Dale R. Andrus, 
State Director . 

[FR Doc.72-14604 Filed 8-28-72;8:46 am] 
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FLORIDA 

Notice of Filing of Plat of Survey 

1. The plat of survey of Pavilion and 
Mormon Keys, accepted June 30, 1972, 
will be officially filed in the Eastern 
States Land Office, Silver Spring, Md., 
effective at 10 a.m. on September 27,1972. 

2. In terms of this plat. Pavilion and 
Mormon Keys are described as follows: 

Tallahassee Meridian 

T. 55 S., R. 30 E., 

Sec. 6, lot l; 

Sec. 7, lots 1, 2, and 3; 

Sec. 14, lot 1; 

Sec. 23, lot 1. 

The area described aggregates 48.60 
acres. 

3. The acceptance and official filing of 
this plat will affirm only that the sur¬ 
veyed areas are public lands in existence 
when Florida entered the Union in 1845; 
that the surveyed areas are not swamp 
and overflowed lands within the meaning 
of the Swampland Act of September 28, 
1850, 9 Stat. 519; and that the areas 
designated as tidelands are not public 
lands of the United States. 

4. These islands are in the Gulf of 
Mexico and lie within the exterior 
boundaries of the Everglades National 
Park. 

5. If protests against the survey, as 
shown on this plat, are received prior 
to the date of its official filing, the filing 
will be stayed pending consideration of 
the protests. The plat will not be offi¬ 
cially filed until the day after all protests 
have been dismissed and become final or 
appeals from the dismissal affirmed. 

6. The plat will be placed in the open 
files at the Eastern States Land Office, 
and will be available to the public as a 
matter of information only. A copy of 
the plat, that also includes the field 
notes, may be obtained from that office 
upon payment of $1.50. 


7. A person who wishes to protest 
against the survey must file a notice 
that he wishes to protest with the Man¬ 
ager, Eastern States Land Office, Bureau 
of Land Management, 7981 Eastern Ave¬ 
nue, Silver Spring, MD 20910, prior to 
the proposed official filing date given 
above. A statement of reasons for the 
protest may be filed with the notice of 
protest to the Manager or with the Di¬ 
rector, Bureau of Land Management, 
Washington, D.C. 20240, within 30 days 
after the proposed official filing date. 

Doris A. Koivula, 

Manager. 

August 23,1972. 

[FR Doc.72-14644 Filed 8-28-72;8:49 am] 
[Serial No. 1-5782] 

IDAHO 

Proposed Withdrawal and 
Reservation of Lands 

August 2, 1972. 

The Department of Agriculture has 
filed an application. Serial No. 1-5782, for 
the withdrawal of the lands described 
below from all forms of appropriation 
under the public land laws, including the 
mining laws but not the mineral leasing 
laws, subject to valid existing rights. 

The applicant desires the land for 
public purposes as scenic and recreation 
areas in the upper stretch of the Coeur 
d’Alene River, Revett and Oildden Lakes 
in the Coeur d’Alene National Forest. 

For a period of 30 days from the date 
of publication of this notice, all persons 
who wish to submit comments, sugges¬ 
tions, or objections in connection with 
the proposed withdrawal may present 
their views in writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment, Department of the Interior, Room 
398, Federal Building, 550 West Fort 
Street, Post Office Box 042, Boise, ID 
83702 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential de¬ 
mand for the lands and their resources. 
He will also undertake the negotiations 
with the applicant agency with the view 
of adjusting the application to reduce 
the area to the minimum essential to 
meet the applicant’s needs, to provide 
for the maximum concurrent utilization 
of the lands for purposes other than the 
applicant’s, to eliminate lands needed 
for purposes more essential than the 
applicant’s and to reach agreement on 
the concurrent management of the lands 
and their resources. 

He will also prepare a report for con¬ 
sideration by the Secretary of the In¬ 
terior who will determine whether or 
not the lands will be withdrawn as re¬ 
quested by the Department of Agricul¬ 
ture. 
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The determination of the Secretary 
on the application will be published in 
the Federal Register. A separate notice 
will be sent to each interested party of 
record. 

If circumstances warrant it, a public 
hearing will be held at a convenient time 
and place which will be announced. 

The lands involved in the application 
are: 

Idaho 


COEUR D'ALENE NATIONAL FOREST 

Cocut d'Alene River-McPherson's Ranch to 
Jordan Campground, Boise Meridian 

T. 62 N.. R. 2 E.. 

Sec. 1, lots 1 and 2. 

T. 52 N.. R. 3 E.. 

Sec. 6, lots 2. 3. and 4. SW^NE^, and 
those portions of EVfeSE»4NW14, NE% 
SWJ4 outside HES 804. 

T. 63 N.. R. 2 E.. 

Sec. 36, 3fcSE*4NE*4, E&SEft. 

T. 53 N., R. 3 E. f 
Sec. 16, W*/ 2 NW»4, 

Sec. 17, E&E&NE&, N»/ 2 NW & NE % NE y 4 , 
S%NW%SE%NE*4, SW!/ 4 SEi/ 4 NE%, W% 

nev 4 , e y 2 se y 4 nwV 4, EVfcSWK. Ey 2 sw% 

swy 4 , sy 2 swy 4 swy 4 swv4. Nwy 4 sE>/ 4 , 
Nwy 4 swy 4 SE%. 

Sec. 19. E^NE^, 8Ei,4NW%NE*4, SW>/ 4 
NE»4,EJ/ 2 SWJ/4. SEft, 

Sec. 20. W»/ 2 NEV4NWy 4f NWV4NW&. NV4 
SWV4NW*4, 

Sec. 30, NE»4, Sy 2 SWy 4 , W»4SEV4. w&e»/ 2 
SEV4. 

Sec. 31. N^NWV4NEy 4 , W&. 

The areas described total 1,867.17 acres. 


Office of the Secretary 

(FES 72-28J 

SYNTHANE COAL GASIFICATION 
PILOT PLANT 

Notice of Availability of Final 
Environmental Statement 

Pursuant to section 102(2) (C) of the 
National Environmental Policy Act of 
1969, the Bureau of Mines, Department 
of the Interior, has prepared a final en¬ 
vironmental statement concerning the 
construction and operation of a pilot 
plant to test the Bureau’s Synthane 
process to convert coal to a clean-bum- 
ing gaseous fuel that is interchangeable 
with natural gas. 

The pilot plant would be constructed 
on Federal property in Bruceton, a sub¬ 
urb of Pittsburgh, Allegheny County, Pa. 
The plant would process about 70 tons of 
coal daily, and sufficient information 
would be developed to evaluate the tech¬ 
nical and economic feasibility of the 
process, and to identify and resolve any 
potential environmental problems that 
would be associated with commercial de¬ 
velopment of the Synthane process. 

Single copies of the final statement 
are available from: 

Director, Bureau of Mines, Room 4614, De¬ 
partment of the Interior, Washington, D.C. 
20240. 

Acting Research Director, Pittsburgh Energy 
Research Center, Bureau of Mines, 4800 
Forbes Avenue, Pittsburgh, PA 15213. 


Revett Lake Recreation Area, Boise Meridian 

T. 49 N., R. 5 E., 

Sec. 25, lots 1 and 2, SE»4NE»4NW%SE%, 
Sy 2 NW!4SEV4. SW»/4SE»4, SE*4SE y 4 NE 
6W&, NEV4NEi4SE^SW»A. S&NEft 
SEV4SW*4, and SE^SEftSW^, 

Sec. 36, lots 1 and 2. NfcNW%NE54. SE& 
NW*4NE>4 , e y u swy 4 nw y 4 ne y 4 , nw »4 

SW&NW14 NE&, e y 2 ne y 4 NE 14 nw>4. 

T. 49 N. f R. 6 E., 

Sec. 30, lots 4 and 6. NftNEftNWftNEK, 
S W V4 NE V4 NW V 4 NE 14 , SE y 4 NW >4 NW y 4 
NE 14 . swy 4 Nwv 4 NEy 4 . Nwy,SEy 4 Nwy 4 
NE» 4 . E»/ 2 SEy 4 NE‘ 4 Nwy 4 . swy 4 sw»4 
ne^nwi/ 4, SEV4SEV4NW»4NWI4, Ey 2 
sw^ 4 Nwy 4 , se 14 nw y 4 8 w y 4 nw %. Ey t 
SW%SWy 4 NWV4. NEV4NEy 4 SEy 4 NWV4, 
wy 2 NEy 4 sEy 4 Nw« 4 . nw \ 4 s e y 4 nw y 4 , 

n h s w 14 sEy 4 Nwy 4 , swy 4 sw y 4 se y 4 

nw y 4 . 

Sec. 31, lot 1. 

The areas described total 443.31 acres. 

Glidden Lakes Recreation Area, Boise 
Meridian 

T. 48 N.,R. 6E.. 

Sec. 7. lot 1, S*4NEfc8W*4SE% f SE>/ 4 SW% 
be»/ 4 . 

Sec. 8. lots 4, 6, and 6, 

Sec. 17, lots 2, 3. NW»/ 4 NWy 4 . NW&SWfc 
NW»4. W»4NE^8W^4NW*4. nw«/ 4 sw»4 
SWfcNWfc, 

Sec. 18, lot 1, E^NWy^NE^, NEV4SW& 
nk%, Ny a SEy 4 NEV4, N^sy 2 SEy 4 NEV4. 

The areas described total 368.09 acres. 

The above areas aggregate approxi¬ 
mately 2,678.57 acres in Shoshone 
County. 

Vincent S. Strobel, 
Chief, Branch of L&M Operations. 


In requesting this document, please 
refer to the statement number above. 

Dated: August 22, 1972. 

W. W. Lyons, 
Deputy Assistant Secretary 

of the Interior. 

(FR Doc.72-14613 Filed 8-28-72;8:46 am] 


National Park Service 

(Order No. 2] 

ADMINISTRATIVE OFFICER, CAPITOL 
REEF NATIONAL PARK, TORREY, 
UTAH 

Delegation of Authority 

Section 1. Administrative Officer. The 
Administrative Officer may issue pur¬ 
chase orders not in excess of $2,000 for 
supplies or equipment in conformity with 
applicable regulations and statutory au¬ 
thority and subject to availability of ap¬ 
propriated funds. 

Sec. 2. Revocation. This order super¬ 
sedes Order No. 1, Capitol Reef National 
Monument, dated July 19,1966. and pub¬ 
lished September 14, 1966 (31 F.R. 12027, 
September 14, 1966). 

(National Park Service Order No. 66. 36 FR. 
21218, as amended 37 F.R. 4001, dated Feb. 26, 
1972. Midwest Region Order No. 6, 37 FR. 
6324 and 6876) 

Dated: July 20, 1972. 

William F. Wallace, 

Superintendent, 
Capitol Reef National Park. 


(FR Doc.72-14605 Filed 8-28-72;8:46 am] lFR Doc.72-14611 Filed 8-28-72;8:46 am] 


(Order 5] 

CERTAIN OFFICIALS, GREAT SMOKY 
MOUNTAINS NATIONAL PARK 

TENN. AND N.C. 

Delegation of Authority 

Section 1. Assistant Superintendent. 
The Assistant Superintendent may exe¬ 
cute, approve, and administer contracts 
not in excess of $100,000 for construction, 
supplies, equipment, and services in con¬ 
formity with applicable regulations and 
statutory authority and subject to avail¬ 
ability of appropriated funds. This au¬ 
thority may be exercised by the Assistant 
Superintendent in behalf of any office or 
area administered by the Great Smoky 
Mountains National Park. 

Sec. 2. Administrative Officer. The 
Administrative Officer may execute, ap¬ 
prove, and administer contracts not in 
excess of $100,000 for construction, sup¬ 
plies, equipment, and services in con¬ 
formity with applicable regulations and 
statutory authority and subject to avail¬ 
ability of appropriated funds. This au¬ 
thority may be exercised by the Adminis¬ 
trative Officer in behalf of any office or 
area administered by the Great Smoky 
Mountains National Park. 

Sec. 3. General Supply Officer. The 
General Supply Officer may execute, ap¬ 
prove, and administer contracts not in 
excess of $2,500 for construction, sup¬ 
plies, equipment, and services in con¬ 
formity with applicable regulations and 
statutory authority and subject to avail¬ 
ability of appropriated funds. This au¬ 
thority may be exercised by the General 
Supply Officer in behalf of any office or 
area administered by the Great Smoky 
Mountains National Park. 

Sec. 4. General Supply Specialist. The 
General Supply Specialist may issue pur¬ 
chase orders not in excess of $300 for 
supplies and equipment in conformity 
with applicable regulations and statutory 
authority and subject to availability of 
appropriated funds. 

Sec. 5. Supply Clerk . The Supply Clerk 
may issue purchase orders not in excess 
of $300 for supplies and equipment in 
conformity with applicable regulations 
and statutory authority and subject to 
availability of appropriated funds. 

Sec. 6. Oconaluftee Job Corps Conser ¬ 
vation Center Director and Administra - 
tive Officer. Oconaluftee Job Corps Con¬ 
servation Center Director and Admin¬ 
istrative Officer may issue purchase or¬ 
ders not in excess of $2,500 for supplier 
materials, and equipment in conformity 
with applicable regulations and statutory 
authority and subject to availability of 

appropriated funds. 

Sec. 7. Revocation. This order super¬ 
sedes Order No. 4 issued November 4, 
1967, and published in 32 FR. 1544 * 
(National Park Service Order No. 66 (30 
F.R. 21218) dated November 4, 1971, as 
amended (37 F.R. 4001). dated Febru¬ 
ary 25, 1972, and Order No. 5, Supeiin- 
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tendents et al.. Southeast Region (37 
F.R. 7721). dated April 19. 1972.) 

Merrill D. Beal, 
Acting Superintendent, Great 
Smoky Mountains National 
Park. 

June 13, 1972. 

[PR Doc.72-14610 Filed 8-26-72;8:46 am] 


LASSEN VOLCANIC NATIONAL PARK 
Transfer of Administrative Jurisdiction 

Paragraph (g) of section 301 of the 
Act of April 11, 1972 (86 Stat. 121) au¬ 
thorizes deletion of 482 acres from the 
boundaries of Lassen Volcanic National 
Park, Calif., such deletion to become 
effective upon publication in the Federal 
Register of a map or other description of 
the lands excluded. 

Section 303 of the Act authorizes ex¬ 
change or transfer to the jurisdiction of 
any other Federal agency or to a State 
or political subdivision thereof, with¬ 
out monetary consideration, or any lands 
or interests therein excluded from a park 
area pursuant to section 301. 

Therefore, notice is hereby given that 
in accordance with the applicable provi¬ 
sions of the Act of April 11, 1972 (86 Stat. 
121) the following described lands are 
hereby deleted from the boundary of Las¬ 
sen Volcanic National Park and trans¬ 
ferred to the jurisdiction of the United 
States Forest Service to be administered 
as a part of the Lassen National Forest, 
such transfer to take effect on publica¬ 
tion of this notice in the Federal 
Register: 

West one-half (W 54 ) of section 1. also 
being described as Government Lot 3, Lot 4, 
south one-half of the northwest quarter (6% 
NW*4) and the southwest quarter (SW*4) of 
section 1; and the northwest quarter (NW% ) 
of section 12, all in township 31 north. Range 
5 east, Mount Diablo Meridian, Shasta 
County, Calif., containing 481.24 acres, more 
or less. 

The purpose of the transfer is to facil¬ 
itate management and administration of 
the park. In addition, the transfer to the 
Lassen National Forest will permit 
greater utilization of a lookout access 
road by the U.S. Forest Service in the 
event of a timber sale in the area. 

A map of the new park boundaries en¬ 
titled “Boundary Map, Lassen Volcanic 
National Park, Calif., Drawing No. 111/ 
20.001A,” dated 8/70, is on file and 
available for inspection in the office of 
the National Park Service, Department 
of the Interior. 

George B. Hartzog, 
Director, National Park Service. 

IFR Doc.72-14612, Filed 8-26-72;8:46 am] 


| Order No. 4] 

director, harpers ferry center 

Delegation of Authority 

Section 1 . Delegation. The Director, 
Harpers Ferry Center may exercise all 
the authority now or hereafter vested in 
the Assistant Director Service Center 
Operations. 


Sec. 2. Redelegation. The Director, 
Harpers Ferry Center may in writing, 
redelegate to his officers and employees 
the authority delegated in this order, ex¬ 
cept that contract and procurement au¬ 
thority in excess of $50,000 may not be 
redelegated. Each redelegation shall be 
published in the Federal Register. 

(NP.S. Order No. 73, revised (37 FR. 
6409), as amended) 

Dated: Aug. 22,1972. 

J. E. N. Jensen, 
Assistant Director, 
Service Center Operations. 
[FR Doc.72-14679 Filed 8-28-72; 10:23 am] 


DEPARTMENT OF COMMERCE 

Office of Import Programs 
HARVARD MEDICAL SCHOOL 

Notice of Consolidated Decision on 
Applications for Duty-Free Entry of 
Ultramicrotomes 

The following is a consolidated decision 
on applications for duty-free entry of 
ultramicrotomes pursuant to section 6(c) 
of the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 1966 
(Public Law 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (37 F.R. 3892 et seq.). (See 
especially § 701.11(e).) 

A copy of the record pertaining to 
each of the applications in this consoli¬ 
dated decision is available for public re¬ 
view during ordinary business hours of 
the Department of Commerce, at the 
Special Import Programs Division, Office 
of Import Programs, Department of 
Commerce, Washington, D.C. 

Docket No. 72-00439-33-46500. Appli¬ 
cant: Harvard Medical School, Mallory 
Institute of Pathology, 784 Massachu¬ 
setts Avenue, Boston, MA 02118. Article: 
Ultramicrotome, Model LKB 8800A. 
Manufacturer: LKB Produkter AB, Swe¬ 
den. Intended use of article: The article 
is intended to be used in studies of bio¬ 
logical materials during experiments on 
the normal, physiological behavior of 
cells and tissues in regard to the trans¬ 
port and uptake of macromolecules. In 
addition, the problems of normal and 
abnormal permeability of cell membranes 
will be studied. The objectives to be pur¬ 
sued in the course of this investigation 
are to reveal at the ultrastructural level 
the basis of normal and increased cellu¬ 
lar permeability to enzyme tracers and 
thus elucidate the mechanism of eleva¬ 
tion of serum enzymes in a variety of 
diseases of muscle and liver. Application 
received by Commissioner of Customs: 
March 13, 1972. Advice submitted by De¬ 
partment of Health, Education, and 
Welfare on: July 28, 1972. 

Docket No. 72-00440-33-46500. Appli¬ 
cant: University of Nebraska—Lincoln, 
Lincoln, Nebr. 68508. Article: Ultrami¬ 
crotome, Model LKB 8800A. Manufac¬ 
turer: LKB Produkter AB. Sweden. In¬ 
tended use of article: The article is 
Intended to be used in studies of the eye. 


skin, and feathers of both adult and 
embryonic chickens and derivatives of 
these tissues as they occur in cell and/or 
organ culture. Mainly the pigment cells 
(melanocytes) will be observed as to the 
effect of genotype upon the ultrastruc¬ 
tural aspects of the pigmentation proc¬ 
ess. The article will also be used to train 
Developmental Genetics' graduate stu¬ 
dents in the techniques of tills section¬ 
ing as part of their training in electron 
microscopy. Application received by 
Commissioner of Customs: March 13, 
1972. Advice submitted by Department of 
Health, Education, and Welfare on: 
July 28, 1972. 

Docket No. 72-00453-33-46500. Appli¬ 
cant: University of Maryland, Depart¬ 
ment of Zoology, Zoology-Psychology 
Building, College Park, Md. 20742. Ar¬ 
ticle: Ultramicrotome, Model LKB 8800A. 
Manufacturer: LKB Produkter AB, 
Sweden. Intended use of article: The ar¬ 
ticle is intended to be used in studies of 
biological material, primarily protozoan 
of a wide variety of form structure and 
material, as well as metaphytan struc¬ 
tures which may be host to the protozoa 
under study. The objectives to be pursued 
in the course of the investigations are 
(1) to reveal at the ultrastructural level 
the structural basis for various life his¬ 
tory phenomena (e.g., the ingestion, di¬ 
gestion, and egestion of prey organisms 
while attached to animate substrates); 
and (2) to reveal at the ultrastructural 
level the structural basis for the sequen¬ 
tial differentiation of macromolecular 
complices into organelles. In addition the 
article will be used to support the gradu¬ 
ate research studies (Zoology 899) of stu¬ 
dents pursuing their Ph. D. graduate 
studies. Application received by Commis¬ 
sioner of Customs: March 20, 1972. Ad¬ 
vice submitted by Department of Health, 
Education, and Welfare on: July 28,1972. 

Docket No. 72-00482-33-46500. Appli¬ 
cant: Uni vers ity of Texas Medical 
Branch, UMED 2-19720, Purchasing De¬ 
partment, Galveston, Tex. 77550. Article: 
Ultramicrotome, Model LKB 8800A. 
Manufacturer: LKB Produkter AB. 
Sweden. Intended use of article: The 
article is intended in the following re¬ 
search projects: 

(a) Studies of mitosis of normal and 
cancerous cell; their mitotic apparatus 
chromosome structure, organization and 
synthetic events, microtubule behavior 
and function, as well as change and fate 
of certain other cellular organelles dur¬ 
ing the cell cycle. 

(b) Study of reproductive biology of 
humans and experimental animals for 
basic science research and research re¬ 
lated to child health and population con¬ 
trol. 

(c) Ultrastructural study of tissue cul¬ 
ture cells derived from normal and can¬ 
cerous tissue for understanding of their 
structural and functional features lead¬ 
ing to the diseases and specific manifes¬ 
tations. 

(d) The studies of the effects of drug 
and radiation response of cultured cells. 

(e) The studies of ultrastructural, 
chemical, and ultracytochemical com¬ 
position of the transplantable hepatoma 
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which was originally established in our 
own laboratory. 

(f) Quantitative ultracytochemical 
studies of enzymes and other chemical 
substances in normal and disease tissues. 
The article will also be used in the fol¬ 
lowing courses: 

(a) Cellular biology—for graduate and 
medical students. 

(b) Ultrastructure I—principles of 
electron optics and basic techniques for 
electron microscopy. 

(c) Ultrastructure II—interpretation 
of biologic ultrastructure. 

(d) Mitosis and Miosis. 

(e) Ultracytochemistry. 

Application received by Commissioner 

of Customs: April 6, 1972. Advice sub¬ 
mitted by Department of Health, Educa¬ 
tion, and Welfare on: August 4, 1972. 

Docket No. 72-00488-33-46500. Ap¬ 
plicant: Wills Eye Hospital, 1601 Spring 
Garden Street, Philadelphia, PA 19130. 
Article: Ultramicrotome, Model LKB 
8800A. Manufacturer: LKB Produkter 
AB, Sweden. Intended use of article: The 
article is intended to be used in the in¬ 
vestigation, at the ultrastructural level, 
of the deposition of abnormal storage 
materials in certain corneal diseases and 
determination of the ultrastructure mor¬ 
phology of retinas from congenitally 
malformed eyes and pigmented ocular 
tumors, benign and malignant. Trabec¬ 
ulectomy specimens from glaucoma 
patients, will be studied for changes in 
the aqueous outflow channels. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: April 10, 1972. Advice submitted by 
Department of Health, Education, and 
Welfare on: August 4, 1972. 

Docket oN. 72-00489-33-46500. Appli¬ 
cant: University of Pennsylvania School 
of Medicine, 36th and Spruce Streets, 
Philadelphia. Pa. 19104. Article: Ultra¬ 
microtome, Model LKB 8800A. Manufac¬ 
turer: lkb Produkter AB, Sweden. In¬ 
tended use of article: The article is in¬ 
tended to be used for examination of 
mammalian tissues from experimental 
animals and humans during a number of 
investigations into disease processes. 
Among these investigative areas are the 
interactions of tumor viruses with nor¬ 
mal cells and the subsequent events lead¬ 
ing to neoplasia, the pathogenesis of 
subacute bacterial endocarditis using 
bacterial infection of the normal heart 
valves of experimental animals, and the 
investigation of tissue changes in organ 
transplantation. The article will also be 
used in the course covering the Theory 
and Practice of Electron Microscopy, for 
graduate students and residents in 
pathology. Application received by com¬ 
missioner of Customs: April 10, 1972. Ad¬ 
vice submitted by Department of Health, 
Education, and Welfare on: August 4, 
1972. 

Comments: No comments have been 
received with respect to any of the fore¬ 
going applications. Decision: Applica¬ 
tions approved. No instrument or appa¬ 
ratus of equivalent scientific value to the 
foreign articles for such purposes as 
these articles are intended to be used, 
is being manufactured in the United 
States. Reasons: Each of the foreign 


articles provides a range of cutting 
speeds from 0.1 to 20 millimeters per 
second. The most closely comparable do¬ 
mestic instrument is the Model MT-2B 
ultramicrotome which is manufactured 
by Ivan Sorvall, Inc. (Sorvall). The 
Model MT-2B has a range of cutting 
speeds from 0.09 to 3.2 millimeters per 
second. The conditions for obtaining 
high-quality sections that are uniform 
in thickness, depend to a large extent on 
the hardness, consistency, toughness, 
and other properties of the specimen 
materials, the properties of the embed¬ 
ding materials, and geometry of the 
block. In connection with a prior appli¬ 
cation (Docket No. 69-00665-33-46500), 
which relates to the duty-free entry of 
an article that is identical to those to 
which the foregoing applications relate, 
the Department of Health, Education, 
and Welfare (HEW) advised that 
“Smooth cuts are obtained when the 
speed of cutting (among such [other] 
factors as knife edge condition and 
angle), is adjusted to the characteristics 
of the material being sectioned. 

The range of cutting speeds and a 
capability for the higher cutting speeds 
is, therefore, a pertinent characteristic 
of the ultramicrotome to be used for sec¬ 
tioning materials that experience has 
shown difficult to section.*’ In connection 
with another prior application (Docket 
No. 70-00077-33-46500) which also re¬ 
lates to an article that is identical to 
those described above, HEW advised 
that “ultrathin sectioning of a variety 
of tissues having a wide range in density, 
hardness, etc.” requires a maximum 
range in cutting speed and, further, that 
the “production of ultra thin serial sec¬ 
tions of specimens that have a great 
variation in physical properties is very 
difficult.” Accordingly, HEW advises in 
its respectively cited memoranda, that 
cutting speeds in excess of 4 millimeters 
per second are pertinent to the satis¬ 
factory sectioning of the specimen ma¬ 
terials and the relevant embedding ma¬ 
terials that will be used by the appli¬ 
cants in their respective experiments. 
For these reasons, we find that the Sor¬ 
vall Model MT-2B ultramicrotome is not 
of equivalent scientific value to the for¬ 
eign articles to which the foregoing ap¬ 
plications relate for such purposes as 
these articles are intended to be used. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to any of the 
foreign articles to which the foregoing 
applications relate, for such purposes as 
these articles are intended to be used, 
which is being manufactured in the 
United States. 

Seth M. Bodner, 

Director , 

Office of Import Programs. 

[PR Doc.72-14656 Filed 8-28-72;8:50 am] 


WADCO CORP. 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 


tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub¬ 
lic Law 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (37 F.R. 3892 et seq.). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington, D.C. 

Docket No. 72-00188-75-46040. Appli¬ 
cant: WADCO Corp., Subsidiary of 
Westinghouse Electric Corp., Post Office 
Box 1970, Richland. WA 99352. Article: 
Electron microscope, Model JEM 200A. 
Manufacturer: Japan Electron Optics 
Laboratory Co., Japan. Intended use of 
article: The article will be used in re¬ 
search, and development in nuclear tech¬ 
nology for the analysis of materials 
behavior under fast breeder operating 
conditions and in the development of im¬ 
proved materials for future fast breeder 
reactors. Specific applications of the 
article include the following: (1) Post¬ 
irradiation characterization of the 
microstructure of irradiated stainless 
specimens; (2) analysis of the structure 
of boron carbide before and after irradi¬ 
ation; and (3) evaluation of the irradia¬ 
tion stability of candidate reflector and 
structural materials such as nickel-base 
alloys. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or appartus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign arti¬ 
cle provides a maximum accelerating 
voltage of 200 kilovolts. The most closely 
comparable domestic instrument is the 
Model EMU-4C manufactured by the 
Forgflo Corp. (Forgflo). The Model 
EMU-4C has a specified maximum ac¬ 
celerating voltage of 100 kilovolts. 

We are advised by the National Bureau 
of Standards (NBS) in its memorandum 
dated July 21. 1972, that the higher ac¬ 
celerating voltage provides proportion¬ 
ately greater penetrating power and, 
consequently, higher resolution for a 
specimen of a given thickness. NBS fur¬ 
ther advises that due to the nature of 
the material on which research will be 
conducted with the use of the foreign 
article, relatively thick specimens must 
be used in the experiments and. there¬ 
fore, the higher accelerating voltage of 
the foreign article is a pertinent charac¬ 
teristic. For these reasons, we find that 
the Model EMU-4C is not equivalent sci¬ 
entific value to the foreign article to 
such purposes as this article is intended 
to be used. . ^ 

The Department of Commerce knows 
of no other instrument being ihanu- 
factured in the United States, which is 
of equivalent scientific value to the for¬ 
eign article for such purposes as tnis 
article is intended to be used. 

Seth M. Bodner. 

Director ; Office of Import Programs . 

[FR Doc.72-14657 Filed 8-28-72;8:50 am] 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
DUFFY-MOTT CO., INC. 

Canned Prunes Deviating from Iden¬ 
tity Standards; Extension of Tem¬ 
porary Permit for Market Testing 

Pursuant to § 10.5 (21 CFR 10.5) con¬ 
cerning temporary permits to facilitate 
market testing of foods deviating from 
the requirements of standards of identity 
promulgated pursuant to section 401 of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 341), notice is given that 
the temporary permit held by Duffy- 
Mott Co., Inc., 370 Lexington Avenue. 
New York, NY 10017 to cover limited 
interstate marketing tests of canned 
prunes deviating from its standard of 
identity (21 CFR 27.15) is extended for 
9 months. (Notice of issuance of the per¬ 
mit was published in the Federal Reg¬ 
ister of September 16, 1971 (36 F.R. 
18535).) 

The liquid medium in the can will be 
prune juice as defined by § 27.60 (21 CFR 

27.60). 

The principal display panel of the label 
on each container will bear as part of 
the name of the statement: “Cooked in 
prune juice, a water extract of dried 

prunes.*' 

This permit expires either 9 months 
from August 18,1972, the expiration date 
of the original temporary permit, or when 
an amendment to § 27.15 (21 CFR 27.15) 
permitting the use of such packing 
medium becomes effective, whichever is 
sooner. 

Dated: August 22, 1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance . 

IFR Doc.72-14615 Filed 8-28-72:8:47 am] 


CIVIL AERONAUTICS BOARD 

(Docket No. 23315, etc.; Order 72-8-951 

delta-northeast merger case 

ET AL. 

Order Regarding Petitions for 
Reconsideration 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 23d day of August 1972. 

Various pleadings have been filed in 
the two above-entitled pending cases 
concerning the question of the consolida¬ 
tion of the issue of competitive nonstop 
service in the Miami-Los Angeles market 
for simultaneous consideration with the 
^natters at issue in the remanded Hous- 
ton-Miami phase of the Southern Tier 


case. 1 * 3 Continental has filed a petition 
for reconsideration in the Delta-North- 
east Merger Case, uring the Board not 
to consolidate the two proceedings. Con¬ 
tinental’s petition was deferred by Order 
72-7-74, July 21, 1972. The carrier 
basically argues that it is not in the 
public interest to delay further the resol¬ 
ution of the important public interest 
questions involved in the remanded 
proceeding and that consolidation would 
be contrary to the Court’s direction that 
the Board reexamine the balance of fac¬ 
tors bearing directly on the Miami- 
Houston route. 0 American Airlines, Inc. 
and Pan American World Airways, Inc., 
on the other hand, support consolidation 
of the issues involved, noting the Board’s 
comment in Order 72-5-73. In addition, 
American has requested a postponement 
of the date for filing briefs to the Board 
in the Southern Tier case and Pan 
American has requested leave to inter¬ 
vene in the Southern Tier case. 8 

Upon consideration of all the matters 
presented, the Board has now deter¬ 
mined, on reconsideration, not to con¬ 
solidate the Miami-Los Angeles issue 
with the Miami-Houston question at is¬ 
sue in the Southern Tier case. At the 
time we originally considered the con¬ 
solidation of the two matters, we antici¬ 
pated that the combined proceeding 
could be heard on an expedited basis 
in line with our statement that we would 
attempt to resolve the Miami-Houston 
issue as rapidly as possible. See Order 
71-3-34, March 5, 1971. However, the 
initial decision has already been issued 
in the Southern Tier case and the Board 
has granted discretionary review. Con¬ 
sequently, a remand and reopening of 
that proceeding at this point in time 
would entail substantial delay. 4 * * * None¬ 


*In our original opinion in the Delta- 
Northeast Merger Case. Order 72-5-73, fn. 
35. decided Apr. 24, 1972. we announced our 
intention to consolidate the two issues in a 
single proceeding. 

* Delta Air Lines. Inc. flled an answer sup¬ 
porting Continental while Pan American 
flled an answer in opposition. 

3 Several answers in opposition to the re¬ 
quests of American and Pan American have 
been flled. Eastern Air Lines supports Amer¬ 

ican’s request. 

‘There is no contention that Ashbacker 
requires consolidation of the two proceed¬ 
ings. We appreciate, nonetheless, that an 
award to Continental in the Southern Tier 

case, as recommended by the examiner, could 
give the carrier a one-stop routing between 
Miami and Los Angeles via Houston which, 
arguably, could make it a restricted in¬ 
cumbent insofar as the Miami-Los Angeles 
market Is concerned. Such consideration is 
purely speculative at this stage—i.e., in 

advance of a Board decision in the Southern 
Tier case. However, consistent with Board 
practice, any party will remain free to urge 
such contentions as It wishes concerning the 
effect of a grant of Southern Tier authority 
upon the issues in the Miami-Los Angeles 

case. See, e.g.. Order 72-8-18. Mar. 8. 1972. 
In addition, we shall, as a matter of dis¬ 
cretion, grant Pan American’s request for 
intervention in the Southern Tier case to 
enable the carrier to argue In favor of a 
restriction prohibiting one-stop service In 
the Los Angeles-Miami market. 


theless, In order to accord parties to the 
Southern Tier proceeding ample time to 
prepare their presentations, w r e shall ex¬ 
tend the time for filing briefs to the 
Board in Docket 18257 until Septem¬ 
ber 15, 1972. We shall also formally set 
the Miami-Los Angeles issue for hearing. 

Accordingly , it is ordered , That: 

1. The petition for reconsideration of 
Orders 72-5-73/74, flled by Continental 
Air Lines, Inc., Docket 23315, be and it 
hereby is granted; 

2. The petition for reconsideration of 
Order 72-7-95, flled by American Air¬ 
lines, Inc., Docket 18257, be and it here¬ 
by is denied; 

3. Briefs to the Board in support of 
exceptions, or in support of the initial 
decision. Docket 18257, may be filed on 
or before September 15, 1972; 

4. The motion of Pan American World 
Airways, Inc., for leave to file a petition 
for intervention and exception to the 
initial decision. Docket 18257, be and it 
hereby is granted. 

5. An investigation designated as the 
Miami-Los Angeles Competitive Nonstop 
Case be and it hereby is instituted in 
Docket 24694, pursuant to sections 204 
(a), 401(g), and 408(b) of the Federal 
Aviation Act of 1958, as amended, to 
determine whether the public conven¬ 
ience and necessity require (a) the alter¬ 
ation, amendment, or modification of any 
carrier certificates so as to authorize 
nonstop service, on a subsidy-ineligible 
basis, between Miami-Fort Lauderdale, 
Fla., and Los Angeles-Ontario-Long 
Beach, Calif., and (b) the alteration, 
amendment, or modification of Detla Air 
Lines’ certificate for route 27 so as to 
suspend, terminate, or otherwise modify 
authority to operate over segment 7. 

6. The proceeding instituted in para¬ 
graph 5 above shall be set forth expedited 
hearing at a time and place to be here¬ 
after designated; 

7. Motions to consolidate, applications, 
and motions or petitions seeking modifi¬ 
cation or reconsideration of ordering 
paragraph 5 of this order shall be filed 
no later than 20 days after the service 
of this order, and answers to such plead¬ 
ings shall be flled no later than 10 days 
thereafter; 

8. A copy of this order shall be served 
upon Delta Air Lines, which is hereby 
made a party to the proceeding instituted 
by paragraph 5 above, the Governors of 
the States of California and Florida, and 
the cities of Fort Lauderdale, Long 
Beach, Los Angeles, Miami, and Ontario. 

Tills order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal] Harry J. Zink, 

Secretary. 

[FR Doc.72-14663 Filed 8-28-72;8:52 amj 
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l Docket No. 24180] 

HAWAIIAN AIRLINES, INC. 

Amended Notice of Hearing 

Regarding Hana Suspension Case 

Pursuant to Board Order 72-8-24, 
August 4, 1972, the issues to be deter¬ 
mined by the Board as a result of the 
hearing on August 30, 1972, at 10 a.m. 
(local time) in Helene Hall, Hana, Maui, 
Hawaii, will be limited to those related 
to the application of Hawaiian Airlines, 
Inc., for authority to temporarily sus¬ 
pend service at Hana on its route 33. 
The other issues set forth in the prior 
notice (37 F.R. 15531, August 3, 1972) 
which relate to suspension or deletion of 
Hawaiian’s certificate authority to serve 
Hana were removed from the proceeding 
by the above-cited order. 

Dated at Washington, D.C., August 23, 
1972. 

[seal! Ralph L. Wiser, 

Chief Administrative Law Judge. 

[FR Doc.72-14662 Filed 8-28-72:8:52 am] 

(Docket No. 23486; Order 72-8-63] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Carrier Liability 

Issued under delegated authority Au¬ 
gust 14, 1972. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the act) 
and Part 261 of the Board’s economic 
regulations between various air carriers, 
foreign air carriers, and other carriers, 
embodied in the resolutions of the Traffic 
Conferences of the International Air 
Transport Association (LATA). The 
agreement, which was adopted by mail 
vote, has been assigned the above-desig¬ 
nated CAB agreement number. 

The agreement would amend certain 
IATA recommended practices to the ex¬ 
tent they relate to limitations on carrier 
liability for passengers and checked bag¬ 
gage. The amendments would adjust U.S. 
dollar equivalents for French gold francs 
to levels that are consistent with the de¬ 
valuation of the U.S. dollar and that 
were specified by the Board in Order 
72-6-7 of June 2, 1972. 

Pursuant to authority duly delegated 
by the Board in the Board’s regulations, 
14 CFR 385.14, it is not found that the 
following resolutions, which are incor¬ 
porated in Agreement CAB 23232, are 
adverse to the public interest or in viola¬ 
tion of the act: 

Agreement CAB 23232 

100(Mall 906)1013. 200(Mail 153) 1013. 

300(Mall 384)1013. JT12(Mall 798)1013. 

JT23(Mall 305) 1013. JT31 (Mall 227) 1013. 
JT123 (Mall 696)1013. 

Accordingly, it is ordered. That: 

Agreement CAB 23232 be and hereby 
is approved. 

Persons entitled to petition the Board 
for review of this order pursuant to the 
Board’s regulations, 14 CFR 385.50, may 


file such petitions within 10 days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above pe¬ 
riod, unless within such period a petition 
for review thereof is filed or the Board 
gives notice that it will review this order 
on its own motion. 

This order will be published in the 
Federal Register. 

[sealI Harry J. Zink, 

Secretary. 

(FR Doc.72-14664 Filed 8-28-72.8:52 am] 


l Docket No. 23333; Order 72-8-81 ] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Cargo Matters 

Issued under delegated authority Au¬ 
gust 17.1972. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the act) 
and Part 261 of the Board’s economic 
regulations between various air carriers, 
foreign air carriers, and other carriers, 
embodied in the resolutions of the Traf¬ 
fic Conferences of the International Air 
Transport Association (IATA). The 
agreement, which was adopted by mail 
vote, has been assigned the above-desig¬ 
nated CAB agreement number. 

The agreement would amend existing 
resolutions governing valuation charges 
on cargo shipments, and special rates for 
valuable cargo, by standardizing on a 
worldwide basis the format of the reso¬ 
lution governing valuation charges, and 
by adjusting, in both resolutions, dollar 
equivalents for French gold francs to 
levels that are consistent with the de¬ 
valuation of the U.S. dollar. 

Pursuant to authority duly delegated 
by the Board in the Board’s regulations, 
14 CFR 385.14, it is not found that the 
following resolutions, which are incor¬ 
porated in Agrement C.A.B. 23233, R-l 
and R-2, are adverse to the public in¬ 
terest or in violation of the Act: 

Agreement CAB 23233 IATA No. 

R-l..100(Mall 910)503. 

200 (Mail 159)603. 

300(Mail 389)503. 

JT12(Mail 801)503. 

JT23 (Mall 307)503. 

JT31 (Mail 229)503. 

JT123(Mall 697)503. 

R 2_.100(Mail 910)595. 

200 (Mall 159)595. 

300 (MaU 389)595. 

JT12(Mail 801)595. 

JT23(Mall 307)595. 

JT31(Mail 229)595. 

JT123(Mall 697)595. 

Accordingly, it is ordered , That: 

Agreement C.A.B. 23233, R-l and R-2, 
be and hereby is approved. 

Persons entitled to petition the Board 
for review of this order pursuant to the 
Board’s regulations, 14 CFR 385.50, may 
file such petitions within 10 days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 


Board upon expiration of the above 
period, unless within such period a peti¬ 
tion for review thereof is filed or the 
Board gives notice that it will review this 
order on its own motion. 

This order will be published in the 
Federal Register. 

[seal] Harry J. Zink, 

Secretary. 

(FR Doc.72-14665 Filed 8-28-72;8.52 am] 


(Docket No. 23333; Order 72-8-72] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Reduced Fares for 
Cargo Agents 

Issued under delegated authority 
August 22, 1972. 

An agreement has been filed with the 
Board, pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s economic 
regulations, between various air carriers, 
foreign air carriers and other carriers 
embodied in the resolutions of the Traffic 
Conferences of the International Air 
Transport Association (IATA). The 
agreement, which was adopted by mail 
vote, has been assigned the above- 
designated CAB agreement number. 

The agreement w'ould have the effect 
of extending through March 31,1973, the 
effectiveness of an existing IATA res¬ 
olution governing the allocation of re¬ 
duced-fare tickets to U.S.-based cargo 
agents. The resolution, which allows a 
total of two tickets at a 75-percent dis¬ 
count per agency location per year, was 
to have been replaced by a resolution of 
the Third Meeting of the Cargo Agency 
Committee allowing two such tickets per 
year from each IATA member carrier. 
While deferring action on the latter re¬ 
solution, intended for worldwide effec¬ 
tiveness, 1 the Board extended its approval 
of the resolution governing U.S. agents 
to August 31, 1972. The subject agree¬ 
ment would have the effect of a further 
extension to permit the Cargo Agency 
Committee to reconsider the matter at 
its Fourth Meeting in November 1972. 

Pursuant to authority duly delegated 
by the Board in the Board’s regulations, 
14 CFR 385.14, it is not found that the 
following resolutions, which are incor¬ 
porated in Agreement CAB 23226, are ad¬ 
verse to the public interest or in violation 
of the Act: 

IATA Resolutions 

100(Mail 912)203a. JT23(Matl 308 )203a. 

200(Mail 161) 203a. JT31 (Mail 230) 203a. 

300(Mall 391) 203a. JT123(MaU 698)203a 

JL12(Mall 802) 203a. 

Accordingly, it is ordered. That: 

Agreement CAB 23226 be and hereby 
is approved. , 

Persons entitled to petition the Board 
for review of this order pursuant to the 


1 By Order 72-5-59 of May 15. 1972. the 
Board conditioned Its final approval so as w 
preclude its application to US. agents. 
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Board's regulations, 14 CFR 385.50, may 
file such petitions within 10 days alter 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above 
period, unless within such period a peti¬ 
tion for review thereof is filed or the 
Board gives notice that is will review this 
order on its own motion. 

This order will be published in the 
Federal Register. 

[seal] Harry J. Zink, 

Secretary . 

[FR Doc.72-1466G Filed 8-28-72;8:52 am] 


[Docket No. 2333; Order 72-8-99] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Reduced Fares for 
Cargo Agents 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 23d day of August 1972. 

By Order 72-5-59, dated May 15, 1972, 
the Board took final action on the above- 
designated agreements adopted by the 
carrier members of the International Air 
Transport Association (IATA) which 
proposed to alter the basis upon which 
tickets, at a 75-percent reduction, are al¬ 
located to cargo sales agents. In acting 
on the agreements, the Board considered 
numerous comments from interested 
persons and parties before approving the 
agreements for foreign-based agents but 
denying application of the agreements' 
provisions to U.S.-based cargo agents. * 1 * 

Seaboard World Airlines, Inc. (Sea¬ 
board), by petition received June 5, 1972, 
has requested that the Board reconsider 
its action to the extent that the subject 
agreements were approved without an 
earlier-requested condition that would 
require all IATA carriers to furnish the 
cargo sales agents of Seaboard with re¬ 
duced-fare tickets, in the same quantity 
and with the same discount, as furnished 
to the cargo agents of all IATA carriers. 
Seaboard recognizes that the Board's ap¬ 
proval of the agreements extended only 
to foreign-based agents, and it thus de¬ 
sires that the condition apply to Seaboard 
agents which are also based abroad. In 
support of its request, Seaboard reiterates 
its earlier arguments that it is placed at 
a competitive disadvantage and that the 
slipping public is unjustly discriminated 
against because Seaboard’s agents, who 
aie generally also agents for the IATA 
carriers, will become increasingly reluc¬ 
tant to sell cargo services on Seaboard. 

In answers received June 15, 1972, Pan 
American World Airways, Inc. and Trans 
World Airlines, Inc. (TWA) oppose the 
Seaboard petition for reconsideration. 
TWA states that it fails to see how the 


: This denial to U.8.-based agents came in 

l " e absence of a showing by the U.S.-flag 

carrier members of IATA that the agreements 

would comport with the Board’s long-stand- 
“'f Policy that travel allowances should be 
related to the needs for such travel. 


Board could require any carrier to fur¬ 
nish reduced-fare transportation on be¬ 
half of Seaboard. Pan American carries 
this argument further, intimating that 
the offer of reduced-rate transportation 
to IATA agents provides no legal or equi¬ 
table basis for requiring an IATA carrier 
to extend such reductions to other per¬ 
sons who are in no way associated with it. 
Among other things. Pan American 
points to possible abuses that could occur 
were IATA to lose control over the eligi¬ 
bility of persons who may receive re¬ 
duced-fare concessions, i.e. those agents 
which are not IATA-approved prior to 
individual appointment by Seaboard but 
which instead act solely on Seaboard's 
behalf. Pan American indicates that 
IATA-approved agents must meet certain 
professional requirements and qualifica¬ 
tions designed to insure that cargo agents 
are actually legitimately engaged in the 
cargo agency business, and since Sea¬ 
board is not an IATA member it is no 
longer under any such limitation. Thus, 
if the Board were to grant Seaboard’s 
request. Pan American argues that Sea¬ 
board could appoint anyone as an agent 
and then request IATA carriers to pro¬ 
vide reduced-fare transportation, with¬ 
out IATA having the ability to police 
Seaboard's appointments or to insure 
that the transportation offered at the 
request of Seaboard would be used for a 
legitimate purpose. 

On June 28. 1972, Seaboard submitted 
a motion for leave to file a reply to the 
answer of Pan American and TWA, and 
we will grant this motion herein. In part, 
Seaboard suggests that any concerns 
about it appointing unqualified agents 
could be quickly laid to rest if the re¬ 
quested condition were phrased so as to 
apply only to IATA-authorized cargo 
sales agents appointed by Seaboard. 

The issues before us have to do with 
reduced-fare transportation privileges 
granted IATA-approved agents by IATA 
carriers. While we perceive no basis to 
require any carrier to afford reduced - 
fare privileges to its agents, any reduced- 
fare transportation program must treat 
all IATA-appointed agents fairly and 
must not discriminate against IATA 
agents which also serve Seaboard. This 
latter point, it would seem to us, is the 
only real issue before us. 

We are unable to conclude from the 
pleadings before us whether any such 
discrimination has taken or is likely to 
take place.* For IATA carriers to deny 
their own IATA agents reduced-rate 
transportation because those agents also 
represent Seaboard, appears to us to be 
sheer folly. Such practice would con¬ 
stitute a patent demonstration that the 
basic reduced-fare program is manip¬ 
ulated for purposes having nothing 
whatever to do with the development of 
the air cargo market. 3 Rather, any such 


•Very little information of a factual or 
substantive nature has been submitted on 
the issues presented. This was also the case 
when the Board earlier decided against ap¬ 
plication of the IATA carriers’ revised cargo 
agents’ reduced-fare program to U.S. -based 
agents. 

a Such action would also appear to be vio¬ 
lative of section 411 of the Act. 


practice would suggest that reduced-fare 
travel represents a reward, which is con¬ 
trary to the Board’s policy on reduced- 
fare programs and also contrary to the 
stated purposes of the IATA carriers in 
their presentations in support of the 
programs. The agents' rewards come in 
the form of commissions on air cargo 
sales and profits from their agency 
activities. 

The Board earlier examined the agree¬ 
ments and found no provision that would 
exclude or limit an IATA-approved 
agent from obtaining reduced-rate 
transportation on other IATA carriers 
because the agent also held an appoint¬ 
ment from Seaboard or any non-IATA 
carrier. Our approval was given on that 
basis. On reconsideration, we have de¬ 
cided to condition our approval to make 
that understanding explicit. 

Accordingly, it is ordered, That: 

1. The motion of Seaboard World Air¬ 
lines, Inc. for leave to file a reply to the 
answers of Pan American World Air¬ 
ways, Inc. and Trans World Airlines, Inc. 
is granted; 

2. Except to the extent granted heroin, 
the petition of Seaboard World Airlines, 
Inc. for reconsideration of Order 72-5-59 
is denied; and 

3. The Board’s outstanding approval 
in Order 72-5-59 of Agreements CAB 
22529. R-l, CAB 22898. and CAB 22927, 
R-l, is amended by the inclusion of the 
following condition: 

(3) Notwithstanding any provision or 
interpretation of said resolution, IATA- 
approved agents shall not be precluded 
or limited in their obtaining reduced- 
fare transportation on IATA carriers be¬ 
cause such agents act pursuant to ap¬ 
pointments received from non-IATA 
carriers. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal! Harry J. Zink. 

Secretary. 

[FR Doc.72-14667 FUed 8-28-72;8;52 am[ 
[Docket No. 24687: Order 72-8-89) 

NORTH ATLANTIC PASSENGER 
MARKET 

Order Instituting Investigation Re¬ 
garding Discounting and Other 

Unlawful Practices 

Issued under delegated authority Au¬ 
gust 21. 1972. 

It has again become necessary for the 
Board to direct special attention to ap¬ 
parently widespread unlawful passenger- 
fare discounting practices in the North 
Atlantic Market.* In recent months the 
International Air Transport Association, 
the Air Transport Association of Amer- 


1 For the purposes of this Investigation the 
North Atlantic market shall Include flights 
between points in the United States, on the 
one hand, and points in Europe, Africa, and 
Asia as far east as and including India, on 
the other hand. A similar Investigation was 
initiated by the Board by Order E-19492 
(Apr. 11, 1963). That investigation will be 
closed by this order. 
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ica and several individual carriers have 
brought to the attention of the Board 
information indicating that some car¬ 
riers, tour operators and ticket agents 
operating in this market may have re¬ 
sorted to unlawful sales methods and de¬ 
vices in order to improve their compet¬ 
itive positions. Some carriers may be 
permitting special rates or concessions to 
persons purchasing large blocks of seats 
for resale to the public. Such other per¬ 
sons are said to be reselling such seats 
at amounts less than those set forth in 
the carriers’ applicable tariffs or to per¬ 
sons ineligible for the fares provided, 
either with or without the knowledge or 
consent of the carriers. 

This information is of grave concern 
to the Board since, if substantiated the 
widespread unlawful practices com¬ 
plained of will result in significant loss 
of revenue to the carriers, will jeopardize 
the continuing existence of numerous 
ticket agents working within the law and 
will serve to unjustly enrich those ticket 
agents or other persons receiving unlaw¬ 
ful payments or concessions with no 
commensurate benefit to the travelling 
public. While these rate-cutting practices 
seem to afford “bargain” fares to some 
travellers, in fact they have often led to 
serious financial loss and inconvenience, 
including overseas strandings, for such 
persons. In addition, they must be viewed 
as contributing substantially to a higher 
fare structure for the travelling public 
generally. 

The Board has already exhorted the 
carriers, as well as IATA and the ATA, 
to take immediate corrective actions, 
which are peculiarly within their power, 
to eliminate these self-destructive rate¬ 
cutting practices. However, it has become 
increasingly clear that the Board itself 
must play an active role in this matter 
where destructive competitive practices 
not only pose a grave threat to the car¬ 
riers themselves but also may constitute 
violations of Federal law. Such violations 
will be pursued whether they involve dis¬ 
counting of tickets on regularly sched¬ 
uled flights or the practical equivalent, 
the circumvention of provisions govern¬ 
ing group or charter flights conducted by 
scheduled or supplemental carriers. 
United States or foreign. Accordingly, 
while the Board expects the best self- 
help efforts and the continued coopera¬ 
tion of all interested persons, a compre¬ 
hensive investigation, conducted in ac¬ 
cord with Part 305 of the regulations, will 
hereby be instituted.* 

The Board is initiating this investiga¬ 


* The North Atlantic passenger market ap¬ 
pears to pose the gravest problems with re¬ 
spect to rate-cutting. This investigation will 
therefore be limited to practices within such 
market except where a carrier or ticket agent 
engages in a single pattern of unlawful rate¬ 
cutting going beyond this market. The Board 
will continue to employ its normal enforce¬ 
ment tools in other areas. Including the Pa¬ 
cific passenger market and the all-cargo mar¬ 
ket worldwide, where there are indications of 
unlawful discounting practices. Investiga¬ 
tions similar to this one will be Instituted in 
these and other markets if and when inter¬ 
ested persons come forward with information 
and evidence indicating that those additional 
Investigations can be considered as in the 
public Interest. 


tion under the authority of the Federal 
Aviation Act of 1958, as amended, par¬ 
ticularly sections 204(a), 403(b), 407,415, 
1001, 1002, and 1004. The Board is acting 
through authority delegated to the Direc¬ 
tor, Bureau of Enforcement, under sub¬ 
section 385.22(b) of the Board’s Proce¬ 
dural Regulations. The Board is acting 
for the purposes of: 

(a) Determining the existence and ex¬ 
tent of any rate-cutting, discounting, re¬ 
bating or other unlawful practices with 
respect to North Atlantic Passenger Fares 
and the identities of any air carrier 
(United States or foreign, scheduled or 
supplemental), tour operator, ticket 
agent, or other person engaged in such 
activities; 

(b) Obtaining evidence with respect to 
any such unlawful practices for possible 
use in an enforcement proceeding before 
the Board or for possible referral to the 
appropriate U.S. Attorney for use in civil 
or criminal actions in the Federal courts; 
and 

(c) Gathering information to deter¬ 
mine whether proceedings should be in¬ 
stituted to appropriately amend the 
terms, conditions or limitations of cer¬ 
tificates of public convenience and ne¬ 
cessity or foreign air earner permits. 

While directed to all unlawful rate-cut¬ 
ting practices in this market, the investi¬ 
gation will concentrate on: 

A. Excursion fares on scheduled car¬ 
riers. Any device used for the purpose of 
circumventing the time period validity 
provisions governing minimum/maxi¬ 
mum stays, including: 

(i) Failure of ticket issuer to indicate 
on tickets, or all coupons thereof, the ap¬ 
plicable validity period; 

(ii) Use of revalidation stickers to con¬ 
ceal, or to provide an improper, validity 
period; 

(iii) Use of new, altered or reissued 
tickets or ticket coupons with an im¬ 
proper validity period. 

B. Affinity fares ( charter and group) 
on scheduled or supplemental carriers. 
Any device used for the purpose of: 

(i) Soliciting, selling to, or operating 
for persons from the general public 
rather than from the appropriate affinity 
group or persons from the appropriate 
affinity group lacking the requisite num¬ 
ber of participants; 

(ii) Permitting individual one-way 
passage for persons purchasing round- 
trip affinity transportation and therefore 
required to travel as a group in both 
directions. 

C. Group inclusive tour fares on sched¬ 
uled carriers. Any device used to circum¬ 
vent the provisions governing sale of air 
and land accommodations as a bona fide 
package tour, including: 

(i) Representations of tours as group 
inclusive tours when they do not include 
the requisite land component; 

(ii) Failure to collect for and/or sup¬ 
ply bona fide land components; 

(iii) Agent collecting commissions for 
inclusive tour when an inclusive tour is 
not provided. 

D. Youth and student fares on sched¬ 
uled carriers. Any device used to circum¬ 
vent provisions governing age or student 
status. 


E. Others. Any device used to circum¬ 
vent the governing provisions of a sched¬ 
uled or supplemental carrier’s tariff or 
tour operator’s lawfully established 
price, including: 

(i) Cash “kick-backs” or discounts by 
carriers or tour operators to favored cus¬ 
tomers, including persons purchasing 
large blocks of seats for resale; 

(ii) Deposits by carriers or tour op¬ 
erators in customers’ bank accounts for 
later use in payment of tickets at estab¬ 
lished fares; 

(iii) Payments by carriers or tour op¬ 
erators for nonexistent or value-inflated 
goods or services to favored customers, 
including persons purchasing large 
blocks of seats for resale. 

If engaged in or participated in by 
carriers, tour operators, ticket agents or 
other persons, these activities may con¬ 
stitute violations of one or more sections 
of the Federal Aviation Act, particularly 
sections 401(a), 403(b), 404(b), 902(d). 
and 1002(f) and may constitute unfair 
or deceptive practices or unfair methods 
of competition in air transportation or 
the sale thereof within the meaning 
of section 411. Such activities may re¬ 
quire the issuance of an order by the 
Board under section 1002(c), and/or the 
pursuit of civil or criminal penalties un¬ 
der sections 901(a) and 902 (a) and (d), 
of the Act 

In view of the apparent existence and 
extent of rate-cutting practices, as de¬ 
scribed above: 

It is ordered, That: 

1. An informal, nonpublic investiga¬ 
tion under Part 305 of the Board's regu¬ 
lations hereby be initiated. 

2. The investigation instituted by the 
Board in Docket 14437 hereby be termi¬ 
nated except for those matters which are 
formally before the Board or the courts 
as of the date of this order. 

This order shall be published in the 
Federal Register. 

[seal] Harry J. Zink, 

Secretary . 

IFR Doc.72—14598 Filed 8-28-72;8:45 ami 


[Docket No. 24421 [ 

SERVICE TO SAIPAN CASE 

Notice of Reassignment of Place of 
Prehearing Conference 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act oi 
1958, as amended, that a prehearing con¬ 
ference in the above-entitled proceeding 
assigned to be held on September 7,1972, 
at 10 a.m. (local time) in Room 1031. 
Universal Building North, 1875 Connect¬ 
icut Avenue NW„ Washington, DC, is 
hereby reassigned to be held in Room 
726, Universal Building, 1825 Connecti¬ 
cut Avenue NW., Washington, DC, at 10 
a.m. before the undersigned Administra¬ 
tive Law Judge. 

Dated at Washington, D.C., August 22, 
1972. 

[seal! Milton H. Shapiro, 

Administrative Law Judge. 

[FR Doc.72-14597 Filed 8-28-72:8:48 amj 
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CIVIL SERVICE COMMISSION 

MUSEUM CURATOR (SCIENCE AND 
TECHNOLOGY), SMITHSONIAN IN- 
STITUTION 

Manpower Shortage; Notice of Listing 

Under the provisions of 5 U.S.C. 5723, 
the Civil Service Commission found a 
manpower shortage on August 3. 1972, 
for a single position of Museum Curator 
(Science and Technology), GS-1015-12, 
Smithsonian Institution, Washington, 
D.C. The finding is self-canceling when 
the position is filled. 

Assuming other legal requirements are 
met, the agency may pay the travel and 
transportation expense to first post of 
duty for an appointee to tills position. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant 
to the Commissioners . 
[PE Doc.72-14659 Piled 8-28-72;8:50 am] 

COMMITTEE FOR THE IMPLEMEN¬ 
TATION OF TEXTILE AGREEMENTS 

CERTAIN COTTON TEXTILE PRODUCTS 
PRODUCED OR MANUFACTURED 
IN MAURITIUS 

Entry or Withdrawal from Warehouse 
for Consumption 

August 23, 1972. 

On November 2, 1971, there was pub¬ 
lished in the Federal Register (36 F.R. 
21008), a letter dated October 23, 1971, 
from the Chairman, President’s Cabinet 
Textile Advisory Committee, to the 
Commissioner of Customs establishing a 
level of restraint for cotton textile prod¬ 
ucts in Category 39, produced or manu¬ 
factured in Mauritius, which may be en¬ 
tered or withdrawn from warehouse for 
consumption in the United States for the 
12-month period beginning August 25, 
1971. 

Subsequently, discussions were held 
between the Governments of the United 
States and Mauritius whereby the U.S. 
Government agreed to increase the 
aforesaid level of restraint from 21,680 
dozen pairs to 30,000 dozen pairs for the 
12-month period beginning August 25, 
1971. The U.S. Government further 
agreed that shipments in excess of that 
level would be charged to the level of 
restraint wliich would be applicable for 
the second 12-month period that begins 
on August 25, 1972, and that the level 
for the period would be correspondingly 
reduced. 

The second 12-month period begins on 
August 25, 1972. The restraint level for 
this 12-month period Is 31,500 dozen 
Pairs (the first-year level plus 5 percent) 
less any imports from Mauritius exported 
during the first restraint period in ex¬ 


NOTICES 

cess of the 30,000 dozen pair restraint 
level for that year. 

Accordingly, there is published below a 
letter of August 23, 1972, from the Chair¬ 
man of the Committee for the Imple¬ 
mentation of Textile Agreements to the 
Commissioner of Customs, directing that 
the amount of cotton textile products in 
Category 39, produced or manufactured 
in Mauritius which may be entered or 
withdrawn from warehouse for consump¬ 
tion in the United States for the 12- 
month period beginning August 25, 1972, 
be limited to the designated level. 

Stanley Nehmer, 

Chairman, Committee tor the 
Implementation of Textile 
Agreements, arid Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee for the Implementation of 
Textile Agreements 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D.C . 20226. 

August 23. 1972. 

Dear Mr. Commissioner: Under the terms 
of the Long-Term Arrangement Regarding 
International Trade in Cotton Textiles done 
at Geneva on February 9, 1962. including 
Article 6(c) thereof relating to nonparti¬ 
cipants, and in accordance with the proce¬ 
dures of Executive Order 11651 of March 3, 
1972, you are directed to prohibit, effective 
August 25, 1972, and for the 12-month pe¬ 
riod extending through August 24, 1973, entry 
into the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton textile products In Category 39. pro¬ 
duced or manufactured in Mauritius, in ex¬ 
cess of 31,500 dozen pairs. 

In carrying out this directive, entires of 
cotton textile products in Category 39, 
produced and manufactured in Mauritius 
and which have been exported to the United 
States from Mauritius in the period Au¬ 
gust 25, 1971, through August 24, 1972, shall, 
to the extent they exceed a level of 30,000 
dozen pairs, be deducted from the level set 
forth in this letter. 

A detailed description of Category 39 in 
terms of TJS.U.S.A. numbers was published in 
the Federal Register on April 29, 1972 (37 
FJEt. 8802). 

In carrying out the above directions, entry 
into the United States for consumption shall 
be construed to include entry for consump¬ 
tion into the Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of Mauritius and with respect 
to Imports of cotton textiles and cotton tex¬ 
tile products from Mauritius have been de¬ 
termined by the Committee for the Imple¬ 
mentation of Textile Agreements to involve 
foreign affairs functions of the United States. 
Therefore, the directions to the Commis¬ 
sioner of Customs, being necessary to the 
implementation of such actions, fall within 
the foreign affairs exception to the rule¬ 
making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register. 

Sincerely, 

Stanley Nehmer, 

Chairman, Committee for the Im¬ 
plementation of Textile Agree¬ 
ments, and Deputy Assistant 
Secretary for Resources. 

[FR Doc.72-14683 Filed 8-28-72;8:51 amj 
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CERTAIN COTTON TEXTILE PRODUCTS 

PRODUCED OR MANUFACTURED 
IN MEXICO 

Entry or Withdrawal from Warehouse 
for Consumption 

August 23, 1972. 

On August 26, 1971. there was pub¬ 
lished in the Federal Register (36 F.R. 
16957) a letter dated August 23. 1971. 
from the Chairman, President’s Cabinet 
Textile Advisory Committee, to the Com¬ 
missioner of Customs prohibiting the 
entry into the United States for con¬ 
sumption and withdrawal from ware¬ 
house for consumption of cotton textiles 
and cotton textile products in Categories 
1 through 64. produced or manufactured 
in Mexico, and exported from Mexico 30 
days after the date of said publication, 
for which Mexico had not issued a visa. 
One of the visa requirements is that the 
visa include the signature of one of nine 
Mexican officials authorized to issue a 
visa. The Government of Mexico has re¬ 
quested, and the Government of the 
United States has acceded to the request, 
that two additional Mexican officials be 
authorized to issue visas. Their names 
are: Lie. Bernardo L. Flores and Mr. 
Juventino Martinez Velez. 

Accordingly, there is published below 
a letter of August 23, 1972, from the 
Chairman of the Committee for the Im¬ 
plementation of Textile Agreements to 
the Commissioner of Customs amend¬ 
ing, effective as soon as possible, the di¬ 
rective of August 23, 1971 so as to add 
two Mexican officials to the nine officials 
previously authorized to issue visas. A 
facsimile of their signatures is published 
as an enclosure to that letter. 

Stanley Nehmer, 
Chairman, Committee for the 
Implementation of Textile 
Agreements, and Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee for the Implementation of 
Textile Agreements 

Commissioner of Customs. 

Department of the Treasury, 

Washington, D.C. 20226 . 

August 23, 1972. 

Dear Mr. Commissioner: This letter 
amends the directive of August 23. 1971, 
from the Chairman, President’s Cabinet 
Textile Advisory Committee, that directed 
you to prohibit, effective 30 days after pub¬ 
lication of the notice in the Federal Regis¬ 
ter and until further notice, entry into the 
United States for consumption and with¬ 
drawal from warehouse for consumption of 
cotton textiles and cotton textile products In 
Categories 1 through 64. produced or manu¬ 
factured In Mexico, and exported therefrom 
30 days after said pubUcatlon, for which 
Mexico had not Issued a visa. One of the 
visa requirements is that the visa Include 
the signature of one of nine Mexican offi¬ 
cials authorized to issue a visa. 

Under the terms of the Long-Term Ar¬ 
rangement Regarding International Trade In 
Cotton Textiles done at Geneva on Febru- 
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NOTICES 


ary 9, 1962, pursuant to paragraph 15 of the 
bilateral Cotton Textile Agreement of 
June 29, 1971, between the Governments of 
the United States and Mexico, and In ac¬ 
cordance with the procedures of Executive 
Order 11651 of March 3, 1972, the directive 
of August 23, 1971, Is amended, effective 
as soon as possible, by the addition of two 
Mexican officials who are authorized to issue 
visas. Facsimiles of their signatures are 
enclosed for your Information. 

The actions taken with respect to the 
Government of Mexico and with respect to 
Imports of cotton textiles and cotton textile 
products from Mexico have been determined 
by the Committee for the Implementation 
of Textile Agreements to involve foreign 
affairs functions of the United States. There¬ 
fore, the directions to the Commissioner of 
Customs, being necessary to the implementa¬ 
tion of such actions, fall within the foreign 
affairs exception to the rule making pro¬ 
visions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 

Sincerely, 

Stanley Nehmer, 

Chairman, Committee for the Im¬ 
plementation of Textile Agree¬ 
ments, and Deputy Assistant 
Secretary for Resources. 

/? 

-£J_ /£ qX 

J.IC. BERNARDO LrrfDOi'KSl 

GERENTE DE LA^CAilARA REGIONAL 
2EXTIL DEL NOKTE. 

(fe'4 

SB. JUVENTI1I0/MARTINEZ vft 
GERENTE DE LA* CAMARA TEXTIL 
^OCCIDENT?. 

(FR Doc.72-14684 Filed 8-28-72;8:51 amj 


CERTAIN COTTON TEXTILE PRODUCTS 

PRODUCED OR MANUFACTURED 

IN THAILAND 

Entry or Withdrawal from Warehouse 
for Consumption 

August 24, 1972. 

On March 31,1972, there was published 
in the Federal Register (37 F.R. 6605), 
a letter dated March 27, 1972, from the 
Chairman. Committee for the Implemen¬ 
tation of Textile Agreements, to the Com¬ 
missioner of Customs, establishing levels 
of restraint applicable to certain specified 
categories of cotton textiles and cotton 
textile products produced or manu¬ 
factured in Thailand and exported to the 
United States during the 12-month 
period beginning April 1, 1972. As set 
forth in that letter, the levels of restraint 
are subject to adjustment pursuant to 
paragraph 5 of the bilateral cotton textile 
agreement of March 16, 1972, between 
the Governments of the United States 
and Thailand, which provides that with¬ 
in the aggregate and applicable group 
limits, limits on certain categories may 
be exceeded by not more than five (5) 
percent. Since the applicable group limit 
would be exceeded by (1) a five (5) per¬ 
cent increase in the levels of restraint 
applicable to Categories 18/19,50, and 60, 
and (2) planned shipments in categories 
not given specific ceilings, the Govern¬ 


ment of Thailand has requested that a 
corresponding decrease be made in the 
levels of restraint applicable to Cate¬ 
gories 54 and 64. 

Accordingly, at the request of the 
Government of Thailand and pursuant to 
the provisions of the bilateral agreement 
referred to above, there is published be¬ 
low a letter of August 24, 1972, from the 
Chairman of the Committee for the Im¬ 
plementation of Textile Agreements to 
the Commissioner of Customs amending 
the levels of restraint applicable to cot¬ 
ton textile products in Categories 18/19, 
50. 54, 60, and 64 for the 12-month period 
which began on April 1, 1972. 

Stanley Nehmer, 
Chairman, Committee for the 
Implementation of Textile 
Agreements, and Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee for the Implementation of 
Textile Agreements 

August 24, 1972. 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D.C. 20226. 

Dear Mr. Commissioner: On March 27, 
1972, the Chairman, Committee for the Im¬ 
plementation of Textile Agreements, directed 
you to prohibit entry of cotton textiles and 
cotton textile products in certain specified 
categories produced or manufactured in 
Thailand during the 12-month period begin¬ 
ning April 1, 1972, in excess of designated 
levels of restraint. The Chairman further 
advised you that the levels of restraint are 
subject to adjustment. 1 

Under the terms of the Long-Term Ar¬ 
rangement Regarding International Trade 
in Cotton Textiles done at Geneva on Feb¬ 
ruary 9, 1962, pursuant to paragraph 5 of the 
bilateral cotton textile agreement of 
March 16, 1972, between the Governments of 
the United States and Thailand, and in ac¬ 
cordance with the procedures of Executive 
Order 11651 of March 3, 1972, you are 

directed to amend, effective as soon as pos¬ 
sible, the levels of restraint established in 
the aforesaid directive of March 27, 1972, 
for cotton textUe products in Categories 
18/19, 50, 54, 60, and 64 produced or manu¬ 
factured in Thailand, as set forth below: 


Amended 12-month 

Category level of restraint 

18/19--square yards. _ 1,968,750 

50_dozen.. 26,250 

54.do- 5,411 

60.do_ 39. 900 

64_pounds.. 16, 304 


The actions taken with respect to the Gov¬ 
ernment of Thailand and with respect to 
imports of cotton textiles and cotton textUe 
products from Thailand have been deter¬ 
mined by the Committee for the Imple¬ 
mentation of Textile Agreements to involve 
foreign affairs functions of the United States. 


1 The term "adjustment” refers to those 
provisions of the bilateral cotton textile 
agreement of March 16, 1972, between the 
Governments of the United States and Thai¬ 
land which provide in part that within the 
aggregate and applicable group limits, limits 
on certain categories may be exceeded by 
not more than five (5) percent; for limited 
carryover of shortfalls in certain categories 
to the next agreement year; and for admin¬ 
istrative arrangements. 


Therefore, the directions to the Comm is- 
sioner of Customs, being necessary to the 
implemenatlon of such actions fall within 
the foreign affairs exception to the rule 
making provisions of 6 U.S.C. 553. This letter 
will be published in the Federal Register. 

Sincerely yours, 

Stanley Nehmer, 

Chairman, Committee for the Imple¬ 
mentation of Textile Agreements, 
and Deputy Assistant Secretary 
for Resources. 

[FR Doc.72-14685 Filed 8-28-72;8:51 amj 

COUNCIL ON ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL IMPACT 
STATEMENTS 

Notice of Availability 

Environmental impact statements re¬ 
ceived by the Council on Environmental 
Quality August 14 to August 18, 1972. 

Note: At the head of the listing of state¬ 
ments received from each agency is the 
name of an individual who can answer 
questions regarding those statements. 

Department of Agriculture 

Contact: Dr. T. C. Byerly, Office of the Sec¬ 
retary, Washington, D.C. 20250, 202— 
388-7803. 

agricultural research service 
Draft, August 18 

National Agricultural Research Center, 
Maryland. The statement considers the 
utilization of 1,200 tons of digested 
sewage sludge on 4 acres of soil at the 
Beltsvllle Center, in order to evaluate 
its potential as a soil amendment. Con¬ 
cern has been expressed over possible 
effects upon groundwater quality. <19 
pages) Comments made by: EPA, DOI. 
(ELR Order No. 05126) (NTIS Order No. 
EIS 72 5126D) 

FOREST SERVICE 

Draft, August 17 

FALCON Program. The statement refers 
to a reseach and development program 
for advanced logging systems. The 
major purpose would be to improve the 
ability of resource managers to predict 
the economic and environmental conse¬ 
quences associated with the use of con¬ 
ventional and new logging systems. 
Emphasis will be on new or improved 
aerial logging methods (balloon use. 
helicopters, and cable systems), with 
the aim of providing a larger array of 
timber harvesting alternatives in en¬ 
vironmentally sensitive areas. (15 pages) 
(ELR Order No. 05103) (NTIS Order No. 
EIS 72 5103D) 

Coconino National Forest, Arlz. The pro¬ 
posed action considers the implementa¬ 
tion of a 10-year Timber Management 
Plan, beginning July 1973. The plan 
proposes an allowable annual cut of 
70,335 MBF and 60,700 cords of pulp- 
wood; the plan Is based on a 120 -year 
rotation period and would affect 721,000 
acres of commercial forest land which 
comprise 40 percent of the forest's total 
land area. The slash left on the ground 
from harvesting operations will create 
short-term fire and safety hazards, ad¬ 
versely affect scenic beauty, and en¬ 
courage an increase of Insect pests. 
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Harvesting operations may contribute 
to air and noise pollution, increase 
erosion hazards, and displace various 
wildlife species. (76 pages) (ELR 
Order No. 05102) (NTIS Order No. EI3 
72 5102D) 

St. Joe National Forest, Idaho, County: 
Several. The statement considers a 3-year 
program (July 1, 1972 to June 30, 1975) 
of road construction in the forest. Ap¬ 
proximately 520 miles of new roadway 
would be constructed and 100 miles of 
existing roadway would be reconstruc¬ 
ted, In part to facilitate the St. Joe 
Working Circle Timber Management 
Plan. Adverse effects will include the 
clearance of vegetative cover from 2,730 
acres (28 percent of the acreage being 
permanently removed from vegetative 
production): the disturbance of the soil 
mantle and the subsurface flow of 
water; visual Impact; the increase of 
hunting and recreation pressures; and 
the loss of 90 acres of big game range. 
(20 pages) (ELR Order No. 05101) (NTIS 
Order No. EIS 72 S101D) 

CONSERVATION SERVICE 

Draft, August 14 

Simon Run Watershed, Iowa, County: Pot¬ 
tawattamie. The statement refers to a 
proposed project consisting of land treat¬ 
ment measures and eight grade stabili¬ 
zation structures. Gully erosion would be 
eliminated on 904 acres and flood dam¬ 
age would be reduced by 52 percent. Ap¬ 
proximately 55 acres would be perman¬ 
ently Inundated, and an additional 48 
acres would be periodically interrupted 
by floodwater. (12 pages) (ELR Order No. 
05085) (NTIS Order No. EIS 72 6085D) 

Final, August 17 

Shoemaker River, Virginia Watershed, 
County: Rockingham. The statement 
refers to a watershed protection and 
flood prevention project on the Shoe¬ 
maker River Watershed. Land treatment 
measures would be applied to 1,077 
acres; four single purpose floodwater re¬ 
tarding structures would be built. Ap¬ 
proximately 578 acres of forest, wildlife 
habitat, and pasture of cropland will be 
adversely affected by construction, sedi¬ 
ment or detention pools, and nonproject 
development. (27 pages). Comments 
made by: EPA DOI. (ELR Order No. 
05100) (NTIS Order No. EIS 72 5100F) 

Department of Commerce 

Contact: Dr. Sidney R. Galler, Deputy Assist¬ 
ant Secretary for Environmental Affairs, 
Department of Commerce, Washington, 
D.C. 20230. 202—967-4335. 

Final, August 18 

City of Cactus, Tex. The statement refers 
to the development of an agri-industrial 
park and areawide water aud system Im¬ 
provements near the city of Cactus. Ap¬ 
proximately 700 acres of rangeland will 
be converted to industrial use; 145 acres 
of cropland will be taken for use by a 
Bewage treatment plant. Additional de¬ 
mands will be placed upon the ground 
water supply of the Ogallola aquifer. The 
project also includes an application by 
American Beef Packers, Inc., of Omaha 
ior a $4 million business development 
loan in order to construct and equip a 
packing plant within the Industrial park. 
(129 pages) Comments made by: USDA, 
EPA, state and local agencies and con¬ 
cerned citizens (ELR Order No. 05127) 
(NTIS Order No. EIS 72 5127F) 

Department of Defense 
department of army 
Mr- George A. Cunney. Jr., Acting 
Chief, Environmental Office, Directorate 


of Installations. Office of the Deputy 
Chief of Staff for Logistics, Washington, 
D.C. 20310, 202—OX 4-4269. 

Final, August 17 

Fort Detrick, the statement refers to the 
disposal of a deactivated biological anti- 
crop agent which is stored at Fort 
Detrick in Maryland. The agent would be 
incinerated, with residue ash being 
spread on an approved site on Fort 
Detrick property and disked under the 
soil. No adverse Impact is anticipated. (32 
pages) Comments made by: EPA, HEW 
(ELR Order No. 05104) (NTIS Order No. 
EIS 72 5104F) 

corps of engineers 

Contact: Mr. Francis X. Kelly. Director. Of¬ 
fice of Public Affairs. Attention: DAEN- 
PAP, Office of the Chief of Engineers. 
U.S. Army Corps of Engineers. 1000 Inde¬ 
pendence Avenue SW„ Washington, DC 
20314, 202-693-7168. 

Draft, August 14 

New London Harbor and Thames River, 
Connecticut. The statement considers the 
deepening of the 600' wide channel from 
33' to 40', for a distance of 3 miles; and 
the dredging of a 30' deep turning basin 
at State Pier. Approximately 3,260,000 
cubic yards of spoil will be dumped at an 
approved offshore site. The project will 
provide facilities which can accommo¬ 
date vessels of up to 50,000 deadweight 
tons. (Present limitations are at 35,000 
tons.) Marine biota will be damaged at 
the sites of dredging and dumping. (90 
pages) (ELR Order No. 05094) (NTIS 
Order No. EIS 72 5094D) 

Draft, August 18 

Savannah Harbor, Georgia, County: Chat¬ 
ham. The statement refers to the pro¬ 
posed granting of a permit to the Ameri¬ 
can Cyanamid Co. for the construction of 
dock facilities In Savannah Harbor. The 
facilities would be utilized in the barg¬ 
ing to sea of the applicant's acidic iron 
waste byproducts which result from the 
production of titanium dioxide pigment. 
Plankton and benthic organisms would 
be lost at the dumping site. (25 pages) 
(ELR Order No. 05128) (NTIS Order No. 
EIS 72 5128D) 

Charles River, Massachusetts. The state¬ 
ment proposes a “nonstructural solu¬ 
tion" to the problem of flood water 
control on the Charles River watershed. 
Approximately 8,422 acres would be ac¬ 
quired by the Corps and maintained in 
their natural state In perpetuity. During 
periods of high water level the lands will 
be utilized as natural flood control res¬ 
ervoirs, eliminating the future need to 
construct dikes and levees. The areas 
will be operated as wildlife refuges dur¬ 
ing normal periods. No adverse impact is 
anticipated. (56 pages) (ELR Order No. 
06107) (NTIS Order No. EIS 72 5107D) 

Federal Power Commission 

Contact: Mr. Frederick H. Warren. Advisor 
on Environmental Quality, 441 G Street 
NW., Washington, D.C. 20420, 202-386- 
6084. 

Draft, August 14 

Martin Dam Project No. 349, Alabama, 
County: Elmore, Tallapoosa, and Coosa. 
The statement considers an application 
by the Alabama Power Co. for a new 
major license for its Martin Project No. 
349, located on the Tallapoosa River. The 
project consists of a dam across the river, 
a powerhouse and a 40,000 acre reservoir. 
Present capacity of the powerhouse Is 
154,200 kw. with a proposed Increase 
ranging from 60,000 to 171,000 kw., de¬ 
pending on development of upstream 
storage. The statement mentions no ad¬ 


ditional adverse environmental impact. 
(175 pages) (ELR Order No. 05002) 
(NTIS Order No. EIS 72 6092D) 

Department of HUD 

Contact: Mr. Richard H. Broun, Director, 
Environmental and Land Use, Planning 
Division, Washington, D.C. 20410, 202— 
755-6186. 

Final, August 14 

Wingate Apartments, New Hampshire, 
County: Belknap. The statement is con¬ 
cerned with the proposed construction 
of 18 two story apartment* buildings, 
totalling 100 units, in the city of La¬ 
conia. Approximately 10 acres of land 
will be committed to the action. (26 
pages) Comments made by: EPA, GSA, 
HEW, HDD. FPC, DOI. DOT (ELR Order 
No. 05093) (NTIS Order No. EIS 72 5093F) 

Final, August 11 

Desalinization Plants, Virgin Islands. The 
statement considers the construction of 
two 2,250.000 gpd sea water desallniza- 
tion plants, one on St. Thomas, the other 
on St. Croix in order to provide com¬ 
mercial. Industrial, and residential water. 
The statement discusses no significant 
adverse environmental Impact. (74 pages) 
Comments made by: USDA, AEC, COE, 
DOC. EPA. GSA, HEW. DOT (ELR Order 
No. 05071) (NTIS Order No. EIS 72 5071F) 

Department of the Interior 

Contact: Mr. Bruce Blanchard. Director. En¬ 
vironmental Project Review, Room 7260, 
Department of the Interior, Washington, 
D.C. 20240. 202-343-3891. 

bureau of reclamation 

Draft, August 14 

Oahe Unit, South Dakota, County: Several. 
The statement considers the development 
of the Oahe Unit of the Pick-Sloan Mis¬ 
souri Basin Project. Water will be di¬ 
verted from Lake Oahe (on the Missouri 
River) and used for the irrigation of 
190,000 acres, for municipal supply by 
17 towns and cities, and for wildlife and 
recreation purposes. Approximately 444.- 
400 acre-feet of water will be diverted 
from the Lake annually, reducing hy¬ 
droelectric production by 172 million kw. 
hours. Ninety thousand acres (of which 
9,420 are wetland) will be required for 
project facilities. (94 pages) (ELR Order 
No. 05088) (NTIS Order No. EIS 72 
5088D) 

NATIONAL PARK SERVICE 

Acadia National Park, Maine, County: Han¬ 
cock and Knox. The statement refers to 
the development of a Master Plan for the 
management and use of the Park. Inten¬ 
tions of the plan are to minimize visitor 
use Impact and to Improve the quality 
of visitor experiences. A firm and clearly 
defined park management boundary will 
be established. Stated adverse effects 
would include the possible use of emi¬ 
nent domain; restriction of access to 
some park areas; and the utilization of 
park lands for roads and visitor use 
facilities. (155 pages) (ELR Order No. 
05087) (NTIS Order No. EIS 72 5087D) 

Department of Transportation 

Contact: Mr. Martin Convlsser, Director. Of¬ 
fice of Environmental Quality, 400 Sev¬ 
enth Street SW., Washington, DC 20590, 
202—426-4355. 

FEDERAL AVIATION AGENCY 

Final. August 17 

Rogers Municipal Airport. Arkansas. The 
statement refers to the construction of 
new facilities at the Airport. These would 
consist of the reconstruction of a section 


No. 168--8 


FEDERAL REGISTER, VOL. 37, NO. 168—TUESDAY, AUGUST 29, 1972 





17510 


NOTICES 


of an existing N/S runway and the ex¬ 
tension of It to 100' X 6.000'; the re¬ 
construction of taxiway and aprons; the 
Installation of medium intensity light¬ 
ing and VASI; the relocation of a coun¬ 
try road; the installation of fencing and 
the marking of pavement. Approximate¬ 
ly 95 acres would be acquired for the 
project. The statement discusses no sig¬ 
nificant and adverse impact. (114 pages) 
Comments made by: DOC. COE, EPA, 
HEW. HUD, DOI (ELR Order No. 05106) 
(NTIS Order No. EIS 72 5106F) 

Final, August 16 

Weed Airport, California, County: Siskiyou. 
The statement considers the reconstruc¬ 
tion, strengthening, lengthening (by 
3.000'), of an existing runway and the 
installation of new lighting and VASI. 
It is not anticipated that the extension 
will have an effect upon the type of 
aircraft using the facility. (28 pages) 
Comments made by: USDA, COE, EPA, 
DOI (ELR Order No. 05099) (NTIS Order 
No. EIS 72 5099F) 

Final, August 14 

Jackson Municipal Airport, Mississippi, 
County: Jackson. The statement consid¬ 
ers the extension of Runway 15R-33L 
from 6,600' to 8,500'. The project will re¬ 
sult in increased operational capacity 
of the airport and a concomitant increase 
in noise levels from Jet aircraft. (34 
pages) Comments made by: USDA, EPA, 
DOI (ELR Order No. 05086) (NTIS Or¬ 
der No. EIS 72 5086F) 

Final, August 11 

Plymouth Municipal Airport, N.C., County: 
Washington. The statement refers to the 
proposed construction of a new general 
aviation airport to accommodate sub¬ 
stantially all propeller aircraft of less 
than 12,000 pounds. A 3.700' x 75' run¬ 
way would be constructed along with 
aprons, taxiways, and an access road; a 
medium intensity lighting system would 
be installed. Approximately 225 acres of 
land would be committed to the project. 
(31 pages) Comments made by: USDA, 
EPA, DOT (ELR Order No. 05070) (NTIS 
Order No. EIS 72 5070F) 

Federal Highway Administration 
Draft, August 14 

Western bypass for the city of Albany. Ga. 
The statement represents a corridor 
study for construction of approximately 
25 miles of highway to form a western 
bypass for the city of Albany. The 
amount of land required and the number 
of displacements will depend upon the 
alternate selected. The Cooleewahee 
Swamp and a cluster of sinkholes used 
by migrating waterfowl may bo dis¬ 
turbed. (79 pages) (ELR Order No. 
05091) (NTIS Order No. EIS 72 509ID) 
Draft, August 17 

U.S. 69, Kansas, County: Miami. The state¬ 
ment considers the corridor location for 
the reconstruction, from two to four 
lanes, of 16.5 miles of highway. The num¬ 
ber of residences to be displaced and the 
amount of acreage needed for right-of- 
way depends upon the route chosen. (73 
pages) (ELR Order No. 05105) (NTIS 
Order No. EIS 72 5105D) 

Draft, August 14 

Route 40TR, Missouri, County: St. Louis. 
This action proposes the reconstruction 
and new construction of Route 40TR on 
fully controlled access right-of-way. 
Project length is 1.7 miles extending from 
Lower Grove Avenue in the city of St. 
Louis. Four businesses will be displaced 
by the action. (55 pages) (ELR Order 
No. 05090) (NTIS Order No. EIS 72 
6090D) 


South Platte River Bridge. Nebraska, 
County: Keith. The statement consider* 
the reconstruction of approaches and the 
bridge spanning the South Platte River. 
The construction begins at the Brule 
Interchange on 1-80 and proceeds north 
on U.S. 30 at the Village of Brule. Proj¬ 
ect length is approximately 0.76 miles. 
Temporary water pollution, soil erosion, 
and siltation from the proposed channel 
cleanout may occur (21 pages) (ELR 
Order No. 05089) (NTIS Order No. EIS 
72 5089D) 

Draft, August 15 

Legislative Route 1022 (U.S. 219 Relocated), 
Pennsylvania, County: Somerset. The 
proposed action is the relocation of ap¬ 
proximately 7 miles of existing U.S. 219 
on new right-of-way. An unspecified 
amount of land will be committed to the 
project; four families will be displaced. 
(36 pages) (ELR Order No. 05096) (NTIS 
Order No. EIS 72 5096D) 

Final, August 11 

Cooper Canyon Section (1-17) Arizona. 
County: Yavapia. The statement con¬ 
siders the proposed construction of ap¬ 
proximately 6.78 miles of four-lane con¬ 
trolled access highway to form the 
Cooper Canyon Section of 1-17. The 
project, located within the boundaries 
of the Prescott National Forest, consists 
of constructing a new roadway for north 
bound traffic and partially reconstructing 
existing S.R. 79 for southbound traffic. 
An unspecified amount of land will be 
required for right-of-way. (39 pages) 
Comments made by: USDA. EPA, DOI 
(ELR Order No. 05077) (NTIS Order No. 
EIS 72 5077F) 

Final, August 18 

Lake Havasu City—1-40 Highway (S.R. 95), 
Ariz. County: Mohave. The statement 
considers the construction of 23.6 miles 
of four-lane highway on SJEt. 95. The con¬ 
struction involves two projects, a cross- 
town leg of 8.9 miles and a 14.7-mile 
leg from Lake Havasu City limits to about 
1 mile south of 1-40. Concern has been 
expressed over the loss of critical wild¬ 
life habitat; grazing lands will be dis¬ 
placed. (63 pages) Comments made by: 
EPA. DOI (ELR Order No. 05118) (NTIS 
Order No. EIS 72 5118F) 

Final, August 11 

U.S. Highway 95. Idaho, County: Boundary. 
The statement is concerned with the im¬ 
provement of approximately 15 miles of 
U.S. 95 along the existing alignment. An 
unspecified amount of agricultural and 
timber land will be acquired for right- 
of-way. The community of Eastpark 
would be encroached upon. (69 pages) 
Comments made by: USDA, COE, EPA, 
DOT (ELR Order No. 05075) (NTIS Order 
No. EIS 72 5075F). 

Final, August 18 

State Highway 39, Idaho, County: Birgham. 
The proposed project provides for the 
construction of a 6.1 mile segment of 
State Highway 39, a rural two-lane road, 
from Sterling Road to near Springfield, 
Idaho. The plan calls for the use of 3.1 
miles of existing right-of-way and 3 
miles of new right-of-way, which will af¬ 
fect some agricultural uses, including ir¬ 
rigation canals; 40 acres of existing up¬ 
land bird habitat will be taken. One resi¬ 
dence will be displaced. (38 pages) Com¬ 
ments made by: USDA, DOC. EPA, HEW, 
HUD. DOI (ELR Order No. 05115) (NTIS 
Order No. EIS 72 5115F) 


Final, August 11 

State Road 107, Indiana. County: Jefferson. 
The statement refers to the proposed 
construction of 2.7 miles of S.R. 107 from 
the intersection with old U.S. 421 to the 
Intersection with S.R. 62. Seventy acres 
will be required for right-of-way; two 
families will be displaced; wildlife habi¬ 
tat will be dlstrubed. (31 pages) Com¬ 
ments made by: USDA, EPA, HEW. DOI. 
DOT (ELR Order No. 50576 (NTIS Order 
No. EIS 72 5076F) 

U.S. Highway 24, Kansas, County: Jefferson. 
The proposed project is the reconstruc¬ 
tion of approximately 4.2 miles of U 8. 
24 from the end of the four-lane pave¬ 
ments near Grantsvllle to the Newman 
Corner and Junction of K-237. Approxi¬ 
mately 150 acres of agricultural land will 
be taken from production. Wildlife habi¬ 
tat will be disturbed during construction. 
(60 pages) Comments made by: USDA, 
USCG, COE. DOC, EPA. HUD. DOI. 0E0 
(ELR Order No. 05081) (NTIS Order No. 
EIS 72 5081F) 

Final, August 18 

U.S. 60, Kentucky, County: McCracken. The 
statement refers to the reconstruction 
from two to four lanes of 2.32 miles of 
highway. Six residences and 2 businesses 
will be displaced by the action. A 4(f) 
statement will be filed as public park 
land would be taken. (61 pages) (ELR 
Order No. 05117) (NTIS Order No. EIS 72 
5117F) 

Final, August 11 

Chlnchuba-Covington Highway (U.S. 190), 
Louisiana, County: St. Tammany. The 
proposed project is the construction of 
2.4 miles of four lane divided highway 
with frontage roads to the left and right 
of the facility. The highway begins at a 
point south of La. 22 and extends north 
along existing U.S. 190 to the Interchange 
with 1-12. Most of the 133 acres required 
for right-of-way is currently committed 
to existing right-of-way for U.S. 190. (68 
pages) Comments made by: USDA. GSA, 
HEW. DOI. OEO, DOT (ELR Order No. 
05084) (NTIS Order No. EIS 72 5084F) 

Michigan Route 59. Michigan, County: Oak¬ 
land. The statement considers the pro¬ 
posed reconstruction of M-59 to five 
lanes with curb and gutter and enclosed 
drainage, from the proposed M-275 free¬ 
way easterly 4.4 miles to Williams Lake 
Road. An unspecified amount of land will 
be acquired for right-of-way. Water area 
from Pontiac Lake will be lost; the aes¬ 
thetics of the area will be altered. (49 
pages) Comments made by: USDA. COE, 
HUD, DOI, DOT (ELR Order No. 05080) 
(NTIS Order No. EIS 5080F) 

Final, August 18 

State Route 152, Mississippi, County: Platte 
and Clay. The statement proposes the 
construction of 11 miles of new roadway 
from 1-29 east to west of 1-35. Approxi¬ 
mately 760 acres of agricultural land will 
be committed to the action; 46 families 
and one business will be displaced. (58 
pages) Comments made by: EPA, DOI 
(ELR Order No. 05111) (NTIS Order No. 
EIS 72 5111F) 

Final, August 11 

Hardin Road, Montana. The statement en¬ 
compasses two projects, the Crow 
Agency-Hard in Road and the Hardir.- 
Custer Road. The purpose of the project 
Is to provide a connection from the 
North Hardin Interchange to the East 
Hardin Interchange, through the main 
business area of Hardin. Project length 
is approximately 2 miles. (38 pages) 
Comments made by: COE, HEW, HUD. 
DOI, DOT (ELR Order No. 05078) 
(NTIS Order No. EIS 72 5078F) 
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Final, August 18 

1-90 (St. Regis-East), Montana. The state¬ 
ment is concerned with the construction 
of a section of 1-90. beginning 1.5 miles 
east of St. Regis and continuing for a 
distance of 3.6 miles southeast along US. 
10 An unspecified amount of land is re¬ 
quired for right-of-way. Temporary air 
and noise pollution and an increase in 
deer-auto collisions may occur. (33 
pages) Comments made by: USDA. COE, 
DOI, FPC, DOT (ELR Order No. 05113) 
(NTTS Order No. EIS 72 5113F) 

Route 80. Missouri. County: Wright. The 
statement refers to the reconstruction, 
from two to four lanes, of 12.3 miles of 
highway. Approximately 410 acres of land 
will be required for right-of-way; 7 
residences, 4 barns, 2 businesses, and 1 
church will be displaced. (21 pages) 
Comments made by: USDA, FPA, HEW, 
DOI (ELR Order No. 05119) (NTIS Order 
No. EIS 72 6119F) 

State Route No. U.S.-224, Ohio. County: 
Seneca. The statement considers the re¬ 
location of a portion of 8.R. No. U.S. 224 
starting at S.R. 100. Project length is 
approximately 11.8 miles. One residence 
and one farmhouse with farm buildings 
will be displaced: 500 acres of agricul¬ 
tural land will be committed to the 
action. (49 pages) Comments made by: 
USDA. EPA, DOI (ELR Order No. 05112) 
(NTIS Order No. EIS 72 5112F) 

Final, August 11 

State Route 29. Tennessee, County: 
Hamilton. The project involves con¬ 
struction of 9.7 miles of S.R. 29 on new 
location east of the existing route. An 
unspecified amount of land is required 
for right-of-way. Twenty-seven famines 
and two businesses wiU be displaced. 
Chlckamauga Lake will be crossed. (53 
pages) Comments made by: USDA, 
COE, HEW, DOI, DOT (ELR Order No. 
05073) (NTIS Order No. EIS 72 5073F). 

State Highway 288. Texas, County: Bro- 
zorla. The proposed project Is the con¬ 
struction of a controlled-access freeway 
on new location for a distance of 15 
miles from north of Angleton to exist¬ 
ing S.H. 332 in Lake Jackson. It connects 
5 miles of existing at-grade expressway 
(S.H. 332) to a controlled-access free¬ 
way. An unspecified amount of right-of- 
way Is required: 21 families will be dis¬ 
placed. An active bald eagle nest and 
section 4(f) land from an area desig¬ 
nated as a future park may be en¬ 
croached upon. (61 pages) Comments 
made by: USDA, COE, EPA (ELR Order 
No. 05079) (NTIS Order No. EIS 72 
5079F). 

SH. Loop 288 (U.S. 380), Texas, County: 
Denton. The proposed project is the con¬ 
struction of State Highway Loop 288 
around the city of Denton. Proposed Is 
construction of 10.5 miles of noncon- 
trolled access, four-lane divided highway 
with interchanges at major intersections. 
An unspecified amount of land will be 
acquired for right-of-way. Three busi¬ 
nesses, four single family dwellings and 
30 mobile homes will be displaced. (32 
pages) Comments made by: USDA, 
EPA, HEW, DOT (ELR Order No. 05083) 
(NTIS Order No. EIS 72 6083F). 

Brian P. Jenny, 

Acting General CounseL 

(FR Doc.72-14642 Filed 8-28-72;8:49 ami 


FEDERAL COMMUNICATIONS 
COMMISSION 

AMATEUR LICENSEES 

Warning Against Improper Use of 
Stations in Handling Commercial 
Traffic 

August 4,1972. 

The Commission has received recent 
evidence that a number of amateur li¬ 
censees are engaged in handling business 
communications directly and indirectly 
involved in commercial operations. 
These communications are conducted 
on both the high frequency bands, and 
in particular, of late, the VHF bands. 
In the former, manually operated phone- 
patch equipment usually is utilized. In 
the latter, repeaters using “auto-patch*' 
equipment have been used on a wide¬ 
spread basis for interconnection with 
the commercial telephone system. There 
has been tremendous growth of amateur 
repeater stations over the past few years. 
This has enabled amateur VHF com¬ 
munication from automobiles over a large 
area of the country. An individual in a 
moving vehicle capable of accessing a 
repeater equipped for “auto-patch** op¬ 
eration, may easily communicate with 
practically anyone having a telephone. 

Use of interconnection equipment Is 
not prohibited in Part 97 of the Rules. 
Automatic “auto-patch" equipment is 
being used increasingly by VHF repeater 
stations. There is evidence that this type 
of operation encourages the handling of 
commercial communications, which are 
not permissible in the amateur service. 
The Commission is greatly concerned 
that such operation may seriously jeop¬ 
ardize the evolutionary development of 
the amateur service in accordance with 
its “charter" contained in section 97.1 
of the Rules. Augmentation of the value 
of the amateur service as a “voluntary 
noncommercial communication service" 
must not be brought Into question as a 
result of amateurs’ handling commercial 
traffic. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

(FR Doc.72-14676 Filed 8-28-72:8:51 amj 


ANSWERING DEVICES 
SUBCOMMITTEE 

Notice of Advisory Meeting 

August 25. 1972. 

In accordance with Executive Order 
No. 11671, dated June 7, 1972, announce¬ 
ment Is made of a public meeting of the 
Answering Devices Subcommittee, to be 
held Tuesday, August 29, 1972, and con¬ 
tinuing through Thursday, August 31, 
1972. The subcommittee will meet at 


1 California Street, San Francisco, CA, 
Room 503 at 9 a.m. 

1. Purposes. To prepare and submit 
recommended standards and procedures 
to the FCC, in order to permit the inter¬ 
connection of answering devices to the 
telephone system without the need for 
carrier provided connecting arrange¬ 
ments: 

2. Membership. The subcommittee is 
chaired by Fred Warden and is composed 
of the following: Lyle D. Abbott, M. E. 
Hacker, Samuel R. Buxbaum, James B. 
Eppes. Charles Hernandez, Anthony G. 
Giacoio, Thomas J. Dunleavy, Peter J. 
Grant, Jim Owen, F. A. Foresta, Richard 
W. Horton, Jerry A. Klein, Leslie N. 
Wilder, K. R. Parker, R. B. Brunson, 
Clyde W. Sautters, F. G. Splitt, Peter F. 
Theis, Robert E. Morgan, Lloyd Smith, 
Shaun Delaney, Boyd King, Ron Matte- 
son, Gustone Perrin, Preston R. Brown, 
James F. Holmes. Brendan McShane, 
Allan MacLeod, Denis E. Lowry, Robert 
W. Shirley, George A. Smith, B. Edelman, 
Rudy C. Stiefel, John R. Mineo, Earl C. 
Mansfield, Louis Feldner: 

3. Activities. As at prior meetings, sub¬ 
committee members and observers pre¬ 
sent their suggestions and recommenda¬ 
tions regarding the various technical 
criteria and standards that should be 
considered with respect to the intercon¬ 
nection of answering devices to the 
public telephone network. Subcommittee 
members include representatives of the 
Federal government, State regulatory 
bodies, manufacturers, carriers, and 
users. 

4. Agenda. The agenda for the August 
29, 30, and 31 meetings will include: 

a. Comments on criteria; 

b. Delineation of the type of tests which 
will be used for each of the criteria items; 

c. Comments on the AT&T test standard; 

d. Discussion of the principles to be fol¬ 
lowed In the enforcement procedures In 
preparation for the September 26 Joint meet¬ 
ing of the Dialer and Answering Devices Ad¬ 
visory Committee meeting. 

It Is suggested that those desiring more 
specific information about the meeting 
call Domestic Rates Division (202) 632- 
6457. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

I FR Doc.72-14777 Filed 8-28-72;8:55 am] 


[Dockets Nos. 18456. 18457; FCC 72-R-234] 

HARVIT BROADCASTING CORP. AND 
THREE STATES BROADCASTING 
CO., INC. 

Memorandum Opinion and Order 
Enlarging Issues 

1. Tills proceeding, involving the mu¬ 
tually exclusive applications of Harvit 
Broadcasting Corp. (Harvit) and Three 
States Broadcasting Co., Inc. (Three 
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States) for construction permits for new 
FM broadcast stations at Williamson and 
Matewan, W. Va. (File Nos. BPH-6075 
and BPH-6175), respectively, was desig¬ 
nated for hearing by Commission Order, 
FCC 69-180, 16 FCC 2d 806. Subse¬ 
quently, in response to a request by Har- 
vit, the Review Board, by Memorandum 
Opinion and Order, released Septem¬ 
ber 29, 1971 (31 FCC 2d 876, 22 RR 2d 
1062), added several issues against Three 
States relating to its operation of stand¬ 
ard broadcast station WHJC at Mate- 
wan. 1 Presently before the Board is a 
petition to enlarge issues, filed March 27, 
1972, by Harvit* * seeking an inquiry into 
the billing practices of Three States. 

2. In support of its request, Harvit al¬ 
leges that Three States has billed one of 
its advertising accounts, B & L Furniture 
Co. (B & L), for more spot announce¬ 
ments than in fact were broadcast dur¬ 
ing August 1970-February 1971, and 
June-October 1971 (excluding October 
1970, in which there were two commer¬ 
cial excesses). Harvit also contends that 
Three States defrauded B & L when it 
cut B & L’s spot announcements from 30 
seconds to 15 seconds in September 1971, 
and thereafter continued to bill B & L 
as if no change had occurred. Attached to 
Harvit’s petition is the affidavit of B & 
L’s advertising manager, Charles S. West, 
asserting the factual allegations upon 
which Harvit relies. West submits that, 
by letter dated August 27, 1971,* Three 
States notified B & L that it intended to 
reduce B & L’s spot announcements from 
30 seconds to 15 seconds and yet conti aue 
to charge the same rate as previously ar¬ 
ranged (i.e., 50 cents per spot). By letter 
dated September 1,1971, 4 West continues, 
B & L rejected this proposal as a possible 
violation of the "wage-price freeze" and 
Informed Three States that it expected 
to be billed at the old rate as long as 
the "freeze" remained in effect. There¬ 
after, on March 6, 1972, West claims that 
he learned that WHJC was actually run¬ 
ning only 15-second commercial spots 


*One of these Issues was modified by the 
Review Board, by Memorandum Opinion and 
Order, released Apr. 21, 1972 (34 FCC 2d 
686. 24 RR 2d 160). 

* Also before the Board are the following 
related pleadings: (a) Supplement to peti¬ 
tion to enlarge issues, filed Apr. 3, 1972, by 
Harvit; (b) opposition, filed Apr. 11, 1972, 
by Three States; (c) comment, filed Apr. 18, 
1972, by the Broadcast Bureau; (d) reply, 
filed Apr. 21, 1972, by Harvit; (e) petition 
for leave to file, with supplement to petition 
to enlarge attached, filed May 19. 1972, by 
Harvit; (f) opposition to (e). filed June 1, 
1972, by Three States; and (g) reply to (f), 
filed June 13, 1972, by Harvit. In our opinion, 
Harvit has not shown good cause for the 
filing of its second supplement almost 2 
months after its original petition. The in¬ 
formation contained in the supplement was 
available to Harvit at the time it filed its 
petition on Mar. 27, 1972. Since the supple¬ 
ment is otherwise unauthorized by the Com¬ 
mission’s Rules (see sec. 1.294 of the 
Commission’s Rules), the petition for leave 
to file will be denied and the supplement 
attached thereto will not be considered. 

* A copy of the letter is attached to Harvit’s 
petition. 

4 A copy of this letter Is also attached to 
the petition. 


and had been doing so since sometime 
in September 1971. When West discussed 
the situation with George Warren, gen¬ 
eral manager of WHJC, Warren first 
claimed that the spots were actually 20 
seconds in length. He later said the an¬ 
nouncements were 15 seconds long and 
had been changed either November 13 
or November 14, 1971, when the "price 
freeze" ended. Warren claimed that the 
change was made in accordance with 
WHJC’s August 27, 1971, letter to B & L. 
West requested a rebate from Three 
States, which Warren refused. Upon fur¬ 
ther investigation of WHJC’s program 
logs, West states that he discovered that 
during August 1970-October, 1971 (ex¬ 
cluding March-May 1971), WHJC failed 
to broadcast 93 spot announcements 
bought and paid for by B & L. In conclu¬ 
sion, Harvit contends that B & L was de¬ 
frauded because it was never notified of 
the above circumstances and therefore 
requests an issue to inquire into Three 
States’ billing practices. 

3. In its opposition. Three States con¬ 
tends that Harvit’s petition is "tenuous 
and contains no basis for enlarging the 
issues’’. In an affidavit attached to the 
opposition pleading, Carol Warren, traf¬ 
fic manager at Station WHJC, states that 
upon reviewing the station logs for Au¬ 
gust 1970-October 1971, inclusive, she 
discovered that there was a shortage of 
58 spot announcements totaling $29 in 
receipts, $23 for which restitution was 
made in March 1972 and $6 which will be 
credited on April’s bill to B & L; that she 
did not intend to defraud B & L and that 
the errors made were inadvertent cleri¬ 
cal mistakes; and that, rather than can¬ 
celing advertising on WHJC, B & L has 
requested additional spots. In another 
affidavit attached to the opposition, 
George Warren submits that B & L’s ad¬ 
vertising rate was below not only the rate 
card, but also below what other advertis¬ 
ers were paying; that the effective rate 
increase announced to B & L in its Au¬ 
gust 27, 1971, letter was necessary to 
bring B & L’s rates in line with WHJC’s 
other customers; and that Three States 
does not believe there was a violation 
of the "price freeze". Three States argues 
that since there was no fraud involved 
and since B & L seems content with the 
restitution made (as evidenced by its 
increased advertising), the petition 
should be denied in its entirety. 5 

4. The Broadcast Bureau is of the 
opinion that there should be an issue 
added regarding Three States’ billing 
practices; however, the Bureau does not 
believe that it has been shown that af¬ 
firmative fraud was committed against 
B & L. In supporting an inquiry into 
Three States’ overbilling, the Bureau 


•Three States also argues that the Harvit 
petition Is “an Improper attempt to use dis¬ 
covery for enlargement of Issues." The Board 
has recently held, however, that, although 
“fishing expeditions” are not allowed, facts 
first revealed In proper discovery may be used 
as a basis for petitioning to enlarge issues. 
See Star Stations of Indiana, Inc.. 34 FCC 2d 
632, 633 n.4, 24 RR 2d 166, 167 n.4 (1972); 
Folkways Broadcasting Co., Inc., 33 FCC 2d 
813, 816 n.16, 23 RR 2d 944, 948-9 n.16 
(1972). 


points out the repetitious nature of the 
practice and raises the question of 
whether Three States has exercised the 
requisite diligence, contemplated by 
§ 73.1205 of the Commission’s Rules.' 
However, the Bureau does not believe 
that intent to deceive, or scienter (an 
essential element of fraud), was present. 
According to the Bureau, B & L was noti¬ 
fied by WHJC of its intention to change 
WHJC’s billing procedure with respect 
to B & L and although there was a dispute 
between the parties, the Bureau submits 
that this does not constitute intent to 
deceive sufficient to support the addition 
of an issue based on fraud. Therefore, 
the Bureau recommends the addition of 
an issue restricted to overbilling. 

5. In reply, Harvit contends that Three 
States’ opposition admits overbilling be¬ 
tween August 1970 and October 1971 
(although the amount is in dispute). 
Petitioner argues that such admission 
indicates the possibility of other fraudu¬ 
lent billing as far back as 1966 when 
B & L first started advertising with 
WHJC; and that it is clear that there has 
been a pattern of overbilling in violation 
of the Commission s rules. Regarding its 
allegations of fraud, Harvit submits that 
affirmative fraud has been shown and 
that it has not been denied by Three 
States; that length of commercials is an 
important element of the price charged; ? 
that the misrepresentation of not in¬ 
forming B & L of the change constituted 
fraudulent billing just as much as if it 
were written on the invoices; and that 
intent to defraud B & L existed in trying 
to retain one of WHJC’s largest adver¬ 
tising accounts. Harvit also attaches the 
affidavit of Edward Lovitch, assistant 
manager of B & L, indicating that B & L 
is now canceling its advertising on 
WHJC. Thus. Harvit insists that, by not 
keeping B & L fully informed when a 
dispute knowingly existed, Three States 
affirmatively defrauded B & L. 


• Section 73.1205, In pertinent part, reads 
as follows: 

“No licensee of a standard. FM. or tele¬ 
vision broadcast station shall knowingly 
issue to any local ♦ • • advertiser * 
any bill, invoice, affidavit or other document 
which contains false information • • • or 
which misrepresents the nature or content 
of such advertising, or which misrepresents 
the quantity of advertising actually broad¬ 
cast (number or length of advertising mes¬ 
sages) or the time of day or date at which 
it was broadcast. Licensees shall exercise 
reasonable diligence to see that their agents 
and employees do not issue any documents 
which would violate this section if issued d.» 
the licensee.’’ 

7 In support of this contention, Harvi 
cites the Commission’s Public Notice JJ? 
Fraudulent Billing Practices, 35 F.R. 

23 FCC 2d 303 (1970): _... 

“9. A licensee knowingly issues a bill o 
Invoice to a local or national advertise 
which shows broadcast of commercial a * 
nouncements 1 minute in length, whereas 
fact some of the announcements were on*. 
30 seconds in length. ., 

“Interpretation: This is fraudulent d - 
ing, since it represents the length or 
commercials, a highly important element 
the price charged for them.” (35 F.R. at 7 * 

23 FCC 2d at 306.1 
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6. The Review Board will add an issue 
to inquire into Three States* alleged 
practice of overbilling. It appears from 
the pleadings that, for a period of at 
least 15 months, Three States repeatedly 
overbilled one of its major advertising 
accounts, although the exact amount in¬ 
volved is in dispute. In its Memorandum 
Opinion and Order amending what is 
now § 73.1205 of the rules,* the Commis¬ 
sion stated that: ••• • * l Olutright false 
billing, the knowing rendition of any bill 
or other document which misrepresents 
the number of announcements run, their 
character, their length, or the date and 
time of their broadcast t.wlhile less com¬ 
mon than double billing • ♦ • are cer¬ 
tainly no less fraudulent and contrary 
to the public interest • * *. Any such 
misrepresentation certainly reflects ad¬ 
versely on the qualifications of a licensee 
* • \ “Fraudulent Billing Practices, 23 
FCC 2d 70, 72, 71, 19 RR 2d 1506, 1508-9, 
1508 (1970). In light of the repetitious 
nature of the alleged overbilling and the 
apparent lack of reasonable diligence on 
the part of Three States,” we are of the 
opinion that WHJC’s billing practices 
raise questions of serious misconduct 
warranting inquiry at the hearing. 
Faulkner Radio, Inc., 15 FCC 2d 780, 786. 
15 RR 2d 285, 292 (1968). Cf. Star Sta¬ 
tions of Indiana, Inc., 19 FCC 2d 991, 17 
RR 2d 491 (1969). The Board does not 
believe, however, that Harvit has shown 
that Three States affirmatively defrauded 
B & L when it cut the time and length of 
B & L's commercials. Fraud is “an inten¬ 
tional perversion of truth for the purpose 
of inducing another in reliance upon it 
to part with some valuable thing belong¬ 
ing to him or to surrender a legal right; 
a false misrepresentation of a matter of 
fact, whether by words or by con¬ 
duct, ♦ • \ or by concealment of that 
which should have been disclosed, 
which deceives and is intended to de¬ 
ceive * • • 10 It appears that George 
Warren, general manager of WHJC, 
notified B & L of its intention to effec¬ 
tuate a rate increase for B & L’s account. 
While B & L rejected this charge as a 
violation of the “price freeze”, it knew 
that Three States wanted to increase 
B & L’s advertising rate and that as soon 
as the ‘ price freeze” was over it would 
attempt to do so. It appears then that a 
contractual dispute existed. However, 
since Three States has never in the past 
issued bills to B & L indicating the time- 
length of its spot announcements, there 
is no reason to believe that its failure to 
do so after it reduced the time length of 
B & L’s spots was an attempt to defraud 
B & L. Therefore, the issue added by the 
Board will be limited to an inquiry into 
incidents of overbilling by Three States 
and will not include the question of 
fraud. u 

7. Accordingly, it is ordered, That the 
petition for leave to file, filed May 19, 
1972, by Harvit Broadcasting Corp., is 


* See note 6, supra. 

’See 5 73.1205 of the Commission's rules. 

1951^ laC *' 8 LaW Dlctlonary 788 (4th Ed ‘ 
U C/. Kittyhawk Broadcasting Corp.. 8 FCC 
2<1 342, 344, 10 RR 2d 189, 193 (1967). 


denied, and the supplement attached 
thereto is dismissed; and 

8. It is further ordered, That the peti¬ 
tion to enlarge issues, filed March 27, 
1972, by Harvit Broadcasting Corp., is 
granted to the extent indicated herein 
and is denied in all other respects; and 
that the issues in this proceeding are en¬ 
larged by the addition of the following 
issue: 

To determine whether Three States Broad¬ 
casting Co., Inc. has engaged In any billing 
practices violative of 5 73.1205 of the Com¬ 
mission’s rules, and if so, what effect, if any, 
its conduct has upon its basic and/or com¬ 
parative qualifications to be a Commission 
licensee. 

9. It is further ordered, That the bur¬ 
den of proceeding with the introduction 
of evidence under the issue added herein 
shall be on Harvit Broadcasting Corp. 
and the burden of proof under such issue 
shall be on Three States Broadcasting 
Co., Inc. 

Adopted: August 21, 1972. 

Released: August 23, 1972. 

Federal Communications 
Commission, 1 * 

Fseal] Ben F. Waple, 

Secretary. 

[FR Doc.72-14675 Filed 8-28-72:8:51 am] 


[Dockets Nos. 19468, etc.; FCC 72R-2311 

WiOO, INC., ET AL. 

Memorandum Opinion and Order 
Enlarging Issues 

In re applications of WIOO, Inc., Car¬ 
lisle, Pa., Docket No. 19468, File No. 
BPH-6572; Howard J. Hilton, John E. 
McGowan, and John E. Hilton, doing 
business as Hilton, McGowan & Hilton. 
Carlisle, Pa., Docket No. 19469, File No. 
BPH-6631; Alexander Contract and Syl¬ 
via Contract, doing business as Cumber¬ 
land Broadcasting Co., Carlisle, Pa., 
Docket No. 19471, File No. BPH-7404; for 
construction permits. 

1. The above-captioned mutually ex¬ 
clusive applications for a new FM broad¬ 
cast station on 93.5 mHz (channel No. 
228) at Carlisle, Pa., were designated for 
hearing in a consolidated proceeding by 
Commission Order, FCC 72-233, released 
March 24, 1972, 37 F.R. 6519. Alexander 
Contract and Sylvia Contract, doing 
business as Cumberland Broadcasting 
Co. (Cumberland), have petitioned the 
Board to enlarge the issues as follows: 

(a) To determine whether WIOO, 
Inc., and/or any of its principals, has 
at any time made misrepresentations to 
the Commission, been lacking in candor, 
or failed to disclose material information. 

(b) To determine whether WIOO, 
Inc., and/or any of its principals at¬ 
tempted to secure or secm-ed false evi¬ 
dence of a loan commitment in order 
to establish its financial qualifications 
thereby abusing or attempting to abuse 
the Commission’s processes. 

(c) To determine whether WIOO, Inc., 
and/or any of its principals has the 


13 Board Member Berkemeyer absent. 


requisite character qualifications to be a 
licensee of the proposed frequency 
modulation broadcast station. 

(d) To determine whether WIOO, 
Inc., has complied with the provisions 
of § 1.65 of the Commission’s rules. 

(e) To determine the financial qualifi¬ 
cations of WIOO. Inc., and/or its prin¬ 
cipals to construct and operate for the 
first year the proposed frequency modu¬ 
lation broadcast station. 

(f) To determine in light of the evi¬ 
dence adduced pursuant to the foregoing 
issues, the effect on the requisite and/or 
comparative qualifications of WIOO, 
Inc., and/or any of its principals. 1 

2. Cumberland bases its request on the 
following circumstances. The Commis¬ 
sion found that WIOO, Inc., would re¬ 
quire $57,150 to construct its proposed 
FM station and to operate it for 1 year. 
At the time its application was desig¬ 
nated for hearing, WIOO relied upon a 
$20,000 proposed loan from Harold Swid- 
ler, a $10,000 proposed loan from Nor¬ 
man Swidler,* a loan commitment in the 
amount of $35,000 from the First Na¬ 
tional Bank of Shippensburg, Shippens- 
burg, Pa., and a loan commitment in the 
amount of $60,000 from the National 
Central Bank of Harrisburg, Harrisburg. 
Pa.* Cumberland alleges that as of April 
12,1972, WIOO had no loan commitment 
from First National Bank of Shippens¬ 
burg and in fact never had such a com¬ 
mitment; nor did it have a loan commit¬ 
ment from the National Central Bank 
of Harrisburg, Harrisburg, Pa., in the 
amount of $60,000 as of April 12, 1972. 
Moreover, Cumberland contends that, in 
view of a large number of recorded 
mortgages and outstanding judgments 
entered against the Swidler brothers 
jointly and individually and their various 
business enterprises, the balance sheets 
of Harold and Norman Swidler do not 
accurately reflect their financial condi¬ 
tion and do not support their ability to 
make the loans to which they have com¬ 
mitted themselves. These several allega¬ 
tions are supported by four affidavits of 
Mr. Alexander Contract, a 50-percent 
partner in Cumberland and three affida¬ 
vits of Mrs. Sylvia D. Contract, also a 50- 
percent partner, as well as copies of lists 
of recorded mortgages and judgments 
supported by the affidavits of Mr. Henry 
B. Breen, recorder of deeds, Cumberland 
County, and Mr. Glen R. Earner, pro- 
thonotary of Cumberland County, Pa. 


1 The Board also has before it for consid¬ 
eration: a supplement to Cumberland Broad¬ 
casting Co.’s petition to enlarge issues, filed 
Apr. 17, 1972; an opposition to petition to 
enlarge Issues, filed by WIOO. Inc.. May 15, 
1972; Broadcast Bureau’s comments on Cum¬ 
berland Broadcast Co.’s petition to enlarge, 
filed May 15, 1972: supplement to comments 
on Cumberland petition to enlarge, filed by 
Broadcast Bureau, May 24, 1972; and Cum¬ 
berland Broadcast Co.’s reply to the opposi¬ 
tions, filed May 25. 1072. 

= The Swidlers are brothers and each owns 
50 percent of the stock of WIOO. 

"At the time WIOO submitted the above 
described financial proposal it stated that 
It did not need the $60,000 loan commitment 
but it was submitted to provide assurance 
of its financial qualifications. 
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3. The Contract affidavits essentially 
allege that Mr. and Mrs. Contract spoke 
to officials of the First National Bank of 
Shippensburg, Pa., particularly Mr. Jo¬ 
seph D. Hazzard who had signed the loan 
commitment to WIOO, Inc., and Mr. 
Gurdon G. Potter, president of the First 
National Bank of Shippensburg, Ship¬ 
pensburg, Pa., on April 12 and 14, 1972: 
that they were advised that the bank 
had rescinded its commitment to WIOO, 
Inc., and that Mr. Norman Swidler was 
advised by letter dated April 14, 1972, 
that the bank no longer considered the 
personal guaranty of Norman and Har¬ 
old Swidler to be acceptable security. 
The Contracts also state that during the 
course of these conversations Mr. Haz¬ 
zard advised them that at the time the 
Swidlers requested the $35,000 loan com¬ 
mitment, Norman Swidler told the bank 
officials that WIOO, Inc., really did not 
need the money, but wanted to show the 
Federal Communications Commission 
that the money would be available—like 
window dressing. The Contracts attach 
a very short letter addressed To Whom 
It May Concern, over the signature of 
Joseph Hazzard which states: “We re¬ 
gret to inform you that we find it neces¬ 
sary to cancel our previous commitment 
to Mr. Swidler due to Mr. Swidler’s pres¬ 
ent position,” and a letter over the sig¬ 
nature of Mr. Gurdon Potter addressed 
to Cumberland Broadcasting which 
states that the December 22. 1971, loan 
commitment to WIOO, Inc., is no longer 
in effect and that Mr. Norman and Har¬ 
old Swidler, who were to guaranty the 
note, had experienced severe financial 
reverses and their guaranty is not con¬ 
sidered acceptable security by the bank. 
The list of outstanding mortgages sub¬ 
mitted with Cumberland’s petition shows 
mortgages recorded on five parcels of 
real estate, title either to Harold and 
Norman Swidler or Swid Brothers Dis¬ 
count Center for a total amount of 
$73,500, and the list of judgments run¬ 
ning against Swdd Brothers, Inc., or Nor¬ 
man Swidler, or Harold Swidler on the 
N-H Corp. beginning with the May term 
of 1968, shows 29 judgments with a face 
value of $161,818.96. 

4. Cumberland contends that since 
WIOO, Inc., did not at any time have 
available to it the $35,000 loan commit¬ 
ment from the First National Bank of 
Shippensburg, it has misrepresented to 
the Commission its financial qualifica¬ 
tions and has in fact attempted to se¬ 
cure false evidence of a loan commit¬ 
ment and thus abuse the Commission’s 
processes. Cumberland also contends 
that when WIOO told the Commission 
that its loan commitment from National 
Central Bank of Harrisburg was not 
necessary to establish its financial quali¬ 
fications, it was misrepresenting the 
facts. Cumberland argues that therefore 
its requested issues (a), (b), and (c) 
should be included in these proceedings. 
Cumberland also contends that since the 
loan commitment from the National 
Central Bank of Harrisburg was termi¬ 
nated by the bank as of December 17, 
1971, and WIOO failed to inform the 


Commission of the unavailability of this 
loan, it has violated the requirements 
of § 1.65 of the Commission’s Rules 
and therefore its proposed issue (d) 
should be included. Moreover, Cumber¬ 
land contends that the balance sheets 
submitted by Norman and Harold Swid¬ 
ler failed to show numerous outstanding 
judgments and mortgages and thus it is 
impossible to find WIOO, Inc., finan¬ 
cially qualified. In view of these circum¬ 
stances, Cumberland requests its pro¬ 
posed issue (e) and its conclusory issue 
(f) in view of all of the foregoing. 

5. WIOO, Inc., opposes the addition of 
these issues. It contends that it did in 
fact have a loan commitment from the 
First National Bank of Shippensburg in 
the amount of $35,000, as evidenced by 
the letter of Joseph Hazzard, cashier of 
the First National Bank, dated Sep¬ 
tember 17, 1971, and submitted with its 
application. Moreover, WIOO contends 
that it was not aware of the bank’s reci- 
sion of its arrangement with WIOO and 
Norman and Harold Swidler until it re¬ 
ceived the letter dated April 12 from 
Hazzard, and that prior to that time the 
Swidlers had continued to rely upon the 
letter originally written by the bank. 
Moreover, WIOO contends that its loan 
commitment from the National Central 
Bank of Harrisburg, Harrisburg, Pa., had 
been arranged to provide a 90-day com¬ 
mitment letter dated September 17, 1971, 
which was to be renewable up to three 
times for a possible total of 1 year. The 
Swidlers allege that they were not aware 
that the September 17 letter had not 
been extended until Cumberland filed its 
petition to enlarge. To support its con¬ 
tentions, WIOO attaches a letter from 
Albert W. Case, vice president of North 
Central Bank of Harrisburg, which 
states there was a meeting between the 
Swidlers and officers of the bank and it 
was agreed that since there was a mis¬ 
understanding as to the collateral to be 
required, the commitment would not be 
extended; and that this action under no 
circumstances is to be construed as a 
reflection on the honesty or integrity of 
either Henry Swidler, who has long 
dealt with the bank, or Harold Swidler, 
who is held in high regard by the bank. 
WIOO concedes that there was a meet¬ 
ing between Mr. Case, vice president of 
the bank, and Mr. Harold Swidler and 
his father, Henry Swidler, and that there 
was some discussion concerning the re¬ 
quired collateral; however, neither 
Harold Swidler nor his father, Henry 
Swidler, understood that the commit¬ 
ment would not be renewed on Decem¬ 
ber 17, 1971, and again 3 months later as 
proposed in the initial letter agreement. 
In view of these circumstances, WIOO 
contends there is no justification for 
Cumberland’s proposed issues (a), (b), 
(c), and (d). Furthermore, WIOO notes 
that it is submitting an amendment 
which provides for a new plan of financ¬ 
ing. 4 


4 WIOO's petition to amend was granted by 
the Examiner by Order, FCC 72M-712, re¬ 
leased May 31, 1972. 


6. According to the amendment WIOO 
is no longer relying on loan commit¬ 
ments, either from the Shippensburg 
bank or the Harrisburg bank, but now 
relies upon a commitment of Harold and 
Norman Swidler to lend WIOO, Inc., 
whatever funds are necessary for the 
construction and operation of the pro¬ 
posed FM station. This commitment is 
supported by their respective balance 
sheets, dated April 21, 1972, and submit¬ 
ted as part of its amendment, and a loan 
commitment, dated April 21, 1972, from 
the Farmers Trust Co. of Carlisle, Pa., to 
lend Harold Swidler $50,000 to be devoted 
to the construction and operation of the 
proposed FM station. This letter of com¬ 
mitment requires a first lien mortgage on 
a warehouse building located at 876 Har¬ 
risburg Pike, Carlisle, PA. That property 
is shown to be unencumbered. In addi¬ 
tion to these commitments there is a let¬ 
ter of commitment, dated April 21, 1972, 
signed by Henry Swidler in which he 
agrees to lend WICK), Inc. $30,000 to be 
used for the construction and operation 
of a proposed FM broadcast station in 
Carlisle, Pa., with the notation that no 
collateral will be required for this loan. 
Henry Swidler’s ability to make the loan 
is evidenced by his balance sheet dated 
April 21, 1972, and a loan commitment 
of $10,000 from the Harrisburg National 
Bank and Trust Co., Harrisburg, Pa. 
WIOO argues that in view of this finan¬ 
cial plan, there is no need for the finan¬ 
cial qualifications issue and that since 
it was not aware of the bank’s actions 
withdrawing their prior loan commit 
ments, it had no obligation to advise the 
Commission of the changed circum¬ 
stances. Accordingly, WIOO contends. 
Cumberland’s petition should be denied. 

7. The Broadcast Bureau takes the po¬ 
sition that WIOO's failure to advise the 
Commission of outstanding mortgages 
and recorded judgments against its prin¬ 
cipals and their various businesses raises 
the possibility of misrepresentation con¬ 
cerning this aspect of WIOO’s applica¬ 
tion. The Bureau also points out that at 
no place in its application did WIOO 
show the ownership of the N-H Corr. 
which was wholly owned by Norman and 
Harold Swidler, and which is shown by 
the affidavits in this proceeding to have 
been involved in a chapter IX of the 
Bankruptcy Act arrangement proceeding 
at the time the application was filed. The 
Bureau contends that these circum¬ 
stances warrant inclusion of the pro¬ 
posed misrepresentation issue. The Bu¬ 
reau agrees with WIOO that the pro¬ 
posed abuse of process issue is not war¬ 
ranted since WIOO did in fact have a 
$35,000 loan commitment from the Ship¬ 
pensburg bank and the Swidlers were not 
advised that the bank had withdrawn its 
commitment until April 14, 1972. The 
Bureau contends that WIOO’s failure to 
report a December 1971 judgment of 
$5,000 and a September 1971 judgment 
of $60,000 against the Swidler brothers 
within 30 days of their entry warrants 
the inclusion of a section 1.65 issue. The 
Bureau also supports the inclusion of a 
financial qualifications issue on the 
grounds that it is impossible to ascertain 
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the exact financial status of WIOO and 
its principals, the Swidler brothers. 

8. The Review Board will add an issue 
to determine whether WIOO, Inc., or any 
of its principals has, at any time, been 
lacking in candor, failed to disclose ma¬ 
terial information or made misrepresen¬ 
tation to the Commission. At the time 
this matter was designated for hearing, 
WIOO purported to rely on a $20,000 
loan from Harold Swidler and a $10,000 
loan from Norman Swidler. The balance 
sheets of those principals submitted to 
support their ability to make the pro¬ 
posed loans showed substantial assets; 
however there was no indication of out¬ 
standing mortgages on property owned 
by them and their respective businesses 
or judgments recorded against them.* * 
Moreover, there was no reference to the 
N-H Corp. which is wholly owned by 
Norman and Harold Swidler and was at 
that time involved in a bankruptcy pro¬ 
ceeding.* WIOO’s failure to provide all 
the pertinent information concerning the 
financial position of the principals upon 
whom it relied for financial support and 
their wholly owned businesses raises suf¬ 
ficient questions to warrant the inclusion 
of an issue in this proceeding to deter¬ 
mine whether WIOO has misrepresented 
material facts to the Commission or has 
been lacking in candor. 

9. The Board finds no basis for Cum¬ 
berland’s proposed abuse of process is¬ 
sue. The request hinges entirely on Cum¬ 
berland’s allegation that WIOO did not, 
in fact, have a loan commitment from 
the First National Bank of Shippens- 
burg. The correspondence from the bank 
belies this contention and even Cumber¬ 
land concedes that the bank did in fact 
agree to lend WIOO $35,000. That re¬ 
quested issue will therefore be denied. 

10. Nor is the Board persuaded that 
a financial qualifications issue is war¬ 
ranted in this proceeding in view of 
WIOO’s amended financial proposal. In 
its most recent financial showing, WIOO 
relies upon a $50,000 proposed loan from 
the Fanners Trust Co. of Carlisle, Pa., 
which is supported by a letter commit¬ 
ting the bank to make such a loan to Mr. 
Harold Swidler and a letter from Swidler 
to the effect that the proceeds of such 
loan will be used for the purpose of con¬ 
struction and operating WIOO’s pro¬ 
posed FM station, and a loan from Mr. 
Henry Swidler. father of the Swidlers, 
in an amount of $30,000. Mr. Henry 
Swidler’s commitment to lend WIOO 
$30,000 is evidenced by a letter over his 
signature dated April 21, 1972. He has 


* The Board has taken Into account WIOO’s 
^statement that “voluntarily confessed Judg¬ 
ments” are used as a security device In Penn¬ 
sylvania and do not necessarily represent an 
adjudicated obligation or overdue account. 
In any event they represent an obligation of 
the person against whom the Judgment runs 
and as such have a real bearing on the finan¬ 
cial position of Norman and Harold Swidler. 

• Norman and Harold Swidler were obliged 
to advise the Commission of their interest in 
N-H Carp, and having done so could have ex¬ 
plained its financial situation and its rela¬ 
tionship to the Swidler brothers as individ¬ 
uals. 


supported his ability to make the loan 
by his balance sheet dated April 21, 1972, 
which shows a net worth of $203,000 with 
cash on hand, $7,000, savings bonds, 
$4,500 and marketable securities listed on 
the New York Stock Exchange and the 
American Exchange (these securities are 
not identified) valued at $9,000, and a 
letter of commitment from the Pennsyl¬ 
vania National Bank and Trust Co. at 
Harrisburg, Pa., to lend Mr. Henry Swid¬ 
ler up to $10,000. Thus, even if we disre¬ 
gard Mr. Henry Swidler r s marketable se¬ 
curities because they are not identified, 
he would have liquid assets of $21,500 to 
lend WIOO. This, together with the pro¬ 
posed $50,000 loan from the Farmers 
Trust Co. of Carlisle, Pa., totals $71,500, 
well in excess of the $57,150 the Com¬ 
mission found to be necessary to con¬ 
struct and operate the proposed FM sta¬ 
tion for 1 year without reliance on in¬ 
come. A financial qualifications issue will 
therefore not be added to the proceeding. 

11. WIOO’s failure to report the $60,000 
judgment entered against Norman and 
Harold Swidler in December of 1971 7 and 
the $5,000 judgment entered against 
Norman and Harold Swidler in February 
of 1972 * raises questions under §1.65 
of the Commission’s rules. For while 
there was no financial issue pending 
against WIOO, Inc., its proposed financ¬ 
ing had in fact, been questioned by a 
Commission letter and since it was rely¬ 
ing upon the ability of Harold Swidler to 
lend it $20,000 and Norman Swidler to 
lend it $10,000, any substantial changes 
in the financial situation of those princi¬ 
pals were of substance and failure to 
report such changes raises questions con¬ 
cerning WIOO’s compliance with § 1.65 
of the Commission’s rules. Since WIOO 
failed to report these judgments, which, 
despite its explanations, appear to have a 
substantial bearing on its financial 
qualifications, a § 1.65 issue will be in¬ 
cluded in the proceeding. 

12. Accordingly, it is ordered, That the 
petition of Cumberland Broadcasting Co. 
to enlarge issues, filed April 14, 1972, is 
granted to the extent indicated herein 
and denied in all other respects and the 
issues in this proceeding are enlarged as 
follows: 


T According to Gross, local counsel for the 
Swidlers, the $60,000 judgment entered 
against each of the Swidler brothers “actu¬ 
ally represents one Indebtedness and that 
totals approximately only $25,000, being the 
Indebtedness on the mortgage given for prop¬ 
erty owned by the Swidlers In the Borough 
of Shippensburg. The mortgagee chose to 
exercise Its option to enter Judgment on the 
mortgage bond in the penal sum of twice the 
original indebtedness, or $60,000. Although 
the mortgage is technically In default under 
Us original terms the Swidlers and the mort¬ 
gagee have reached an understanding. Princi¬ 
pal payments can be deferred until the Ship¬ 
pensburg buUding is rented. 

*It is not possible to determine from the 
pleadings before us whether the obligations 
in favor of Gross in the amount of $5,000 
against each of the Swidler brothers represent 
a single $5,000 obligation secured by both 
brothers or a $5,000 obligation of each brother 
for & Joint total of $10,000. In any event. 
Gross stated that the Judgments were securi¬ 
ty for an obligation which was not in default. 


(a) To determine whether WIOO, Inc., 
and/or any of its principals have been 
lacking in candor, or failed to disclose 
material information or made misrepre¬ 
sentation to the Commission. 

b. To determine the facts surrounding 
certain judgments entered against Nor¬ 
man and Harold Swidler and whether 
WIOO’s failure to report those judgments 
constitute violations of § 1.65 of the 
Commission’s rules. 

c. To determine in light of the evi¬ 
dence adduced pursuant to the foregoing 
issues the effect on the requisite and com¬ 
parative qualifications of WIOO, Inc., to 
be a licensee of this Commission. 

13. It is further ordered, That the 
burden of proceeding under issue a and 
b above, shall be on Cumberland Broad¬ 
casting Co., and the burden of proof 
under all of the issues added herein shall 
be on WIOO, Inc. 

Adopted: August 18,1972. 

Released: August 20,1972. 

Federal Communications 
Commission ,' J 

[seal] Ben F. Waple, 

Secretary . 

[FR Doc.72-14674 Filed 8-28-72;8:50 am J 


FEDERAL RESERVE SYSTEM 

FORT WORTH NATIONAL CORP. 

Acquisition of Bank 

The Fort Worth National Corp., Fort 
Worth, Tex., lias applied for the Board’s 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a) (3)) to acquire 20 percent of the 
voting shares of Bank of North Texas, 
Hurst, Tex. The factors that are con¬ 
sidered in acting on the application are 
set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit his views in 
writing to the Secretary, Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551, to be received 
not later than September 18,1972. 

Board of Governors of the Federal Re¬ 
serve System, August 23, 1972. 

[seal] Michael A. Greenspan, 
Assistant Secretary of the Board. 

I FR Doc.72-14600 Filed 8-28-72; 8:45 am] 


GENERAL FINANCIAL SY5TEMS, INC. 
Retention of Bank; Corrected Notice 

In the notice regarding the applica¬ 
tion of General Financial Systems, Inc., 
Riviera Beach, Fla., published in the 
Federal Register on June 28, 1972 (37 
F.R. 12754), to retain 12,450 shares of 
Tri-City Bank, Palm Beach Gardens, 
Fla., it was not stated that the 12,450 
shares of Tri-City Bank were acquired 


•Board Member Bcrkemeyer absent. 
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during 1971 without prior Board ap¬ 
proval. By order dated June 22, 1971 (36 
F.R. 12331), the Board has provided a 
procedure whereby any company which, 
between December 31, 1970, and June 22, 
1971, has acquired an interest in a bank 
without obtaining prior Board approval 
may apply to the Board for subsequent 
approval of that action if certain condi¬ 
tions are present. Whether these condi¬ 
tions are met in this case is currently 
under study. 

Any person wishing to comment on the 
application, specifically in the light of 
tliis additional consideration, may sub¬ 
mit his views in writing to the Secre¬ 
tary, Board of Governors of the Federal 
Reserve System, Washington, D.C. 20551, 
to be received not later than Septem¬ 
ber 12, 1972. 

Board of Governors of the Federal Re¬ 
serve System, August 22, 1972. 

[seal] Tynan Smith, 

Secretary of the Board. 

[FR Doc.72-14614 Filed 8-28-72; 8:46 am] 


LITCO CORP. OF NEW YORK 

Formation of One-Bank Holding 
Company 

Litco Corp. of New York, Garden City, 
N.Y., has applied for the Board’s ap¬ 
proval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company through acquisition of 100 per¬ 
cent of the voting shares of Long Island 
Trust Co., Garden City, N.Y. The fac¬ 
tors that are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of New 
York. Any person wishing to comment 
on the application should submit his 
views in writing to the Reserve Bank to 
be received not later than Septem¬ 
ber 18, 1972. 

Board of Governors of the Federal 
Reserve System, August 23, 1972. 

[seal] Michael A. Greenspan, 
Assistant Secretary of the Board. 

(FRDoc.72-14601 Filed 8-28-72;8:45 am] 


NORTHERN STATES FINANCIAL CORP. 

AND TWIN GATES CORP. 

Order Approving Transactions Under 
Bank Holding Company Act 

Northern States Financial Corp., De¬ 
troit, Mich. (Northern States), has ap¬ 
plied for the Board’s approval, under 
section 3(a)(1) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(1)), 
for the formation of a bank holding 
company through acquisition of 100 
percent of the voting shares (less 
directors’ qualifying shares) of the 
successor by merger to City National 
Bank of Detroit, Detroit, Mich. (City 
National). The bank into which City 
National is to be merged has no 


significance except as a means to fa¬ 
cilitate the acquisition of all the voting 
shares of City National. Accordingly, the 
proposed acquisition of the successor 
organization is treated herein as the 
proposed acquisition of City National. 
As an incident to the acquisition of City 
National, Northern States would acquire 
indirectly 13.2 percent of the voting 
shares of National Bank of Roch¬ 
ester, Rochester, Mich. (Rochester 
Bank), which shares are held by City 
National’s profit-sharing trust for the 
benefit of City National’s employees; by 
virtue of section 2(g)(2) of the Act, 
Northern States would be deemed to 
control such shares upon its acquisition 
of City National. 

In a related application. Twin Gates 
Corp., Wilmington, Del. (Twin Gates), a 
registered bank holding company owning 
directly 22.5 percent of the voting shares 
of City National 1 and 20 percent of the 
voting shares of Rochester Bank, 1 lias 
applied to the Board for approval to ex¬ 
change the interest it holds in City Na¬ 
tional for 22.5 percent of the voting 
shares of Northern States. 

Notice of the applications, affording 
opportunity for interested persons to 
submit comments and views, has been 
given in accordance with section 3(b) of 
the Act. The time for filing comments 
and views has expired, and the Board 
has considered the applications and all 
comments received in light of the factors 
set forth in section 3(c) of the Act (12 
U.S.C.1842(c)). 

Northern States was organized recently 
in order to acquire shares of City Na¬ 
tional. As a result of consummation of 
the proposed transaction. Twin Gates 
would acquire 22.5 percent of the out¬ 
standing shares of Northern States 
through the exchange of shares that it 
holds in City National for shares of 
Northern States; and Northern States 
would become a subsidiary of Twin 
Gates; City National would become a 
direct subsidiary of Northern States and 
an indirect subsidiary of Twin Gates; 
Rochester Bank would remain a sub¬ 
sidiary of Twin Gates; Twin Gates would 
continue to control, in the aggregate, 
approximately $539.9 million in deposits, 
which represents about 2.3 percent of the 
total commercial bank deposits in the 
State. (All banking data are as of 
December 31,1971.) 

City National ($529 million of de¬ 
posits), headquartered in downtown De¬ 
troit, operates 30 offices throughout the 
Detroit SMSA, and holds about 4 per¬ 
cent of the commercial bank deposits 
therein. Rochester Bank ($10.9 million 


1 In addition, 10 separate trusts established 
for the benefit of the shareholders of Twin 
Gates hold an additional 15.8 percent of the 
outstanding shares of City National. Control 
of said shares Is attributed to Twin Gates 
by virtue of section 2(g)(2) of the Act. 

* Rochester Bank is also a subsidiary of 
Twin Gates by virtue of the fact that 20 
percent of Rochester Bank’s voting shares are 
owned directly by Twin Gates, and control 
of an additional 13.2 percent of Rochester 
Bank’s voting shares is attributed to Twin 
Gates because of control of such shares by a 
subsidiary (City National) of Twin Gates. 


of deposits), located in a suburb about 
24 miles from City National’s main office 
in downtown Detroit, operates its only 
office in Avon township, and holds about 
0.04 percent of the commercial bank 
deposits in the Detroit market. In the 
Detroit market, City National and 
Rochester Bank rank, respectively, as the 
sixth and 37th largest banking organi¬ 
zations among 43 banking organizations. 
An office of City National is located 3.3 
miles south of Rochester Bank. However 
the banks are already subsidiaries of 
Twin Gates and do not appear to be in 
competition with each other. Rochester 
Bank was organized de novo in 1964 by 
individuals associated with City National 
and has been operated more or less as a 
branch of City National under common 
ownership. On the basis of the facts of 
record, notably the close working asso¬ 
ciation of the two banks, the common 
ownership, and the unlikelihood that the 
banks would become disaffiliated in the 
reasonably near future, the Board con¬ 
cludes that consummation of the pro¬ 
posal would not have any adverse effects 
on existing or potential competition. 

Northern States, having been recently 
organized, has no operating history; its 
financial condition, managerial re¬ 
sources, and prospects depend on those 
of its proposed subsidiary. City National, 
at least for the near future. The financial 
and managerial resources of Twin Gates 
appear satisfactory, and its prospects are 
considered favorable. The financial con¬ 
dition and managerial resources and 
prospects of City National and Rochester 
Bank are regarded as generally satis¬ 
factory and consistent with approval of 
the applications. 

The capital position of City National 
is low for a subsidiary of a bank holding 
company and should be strengthened. 
The Board has previously expressed the 
view that a holding company should 
agree to strengthen the capital position 
of each of its subsidiaries to a desirable 
level as a condition to Board approval 
of the bank holding company formation 
or expansion. Northern States has com¬ 
mitted itself to a capital improvement 
program that will, upon its implemen¬ 
tation, increase the capital account of 
City National by $25 million. As a result 
of this injection of capital, the financial 
condition of City National would be 
strengthened and its prospects enhanced. 
The improvement expected in City Na¬ 
tional’s capital account as a result of 
Northern States* * capital improvement 
program and the greater access that 
Northern States is likely to have to capi¬ 
tal markets than either of the two banks 
alone lend weight for approval of the ap¬ 
plications. 

Inasmuch as the proposed transactions 
involve essentially a corporate reorgani¬ 
zation, there would be no immediate ef¬ 
fects on the convenience and needs of 
the communities involved. However, con¬ 
siderations relating to the convenience 
and needs of the communities are con¬ 
sistent with approval of the applications. 
It is the Board’s judgment that consum¬ 
mation of the proposal would be in the 
public interest and that the applications 
should be approved. 
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On the basis of the record, the appli¬ 
cations are approved for the reasons 
summarized above. The transactions 
shall not be consummated (a) before 
the 30th calendar day following the ef¬ 
fective date of this order or (b) later 
than 3 months after the effective date 
of this order, unless such period is ex¬ 
tended for good cause by the Board, or 
by the Federal Reserve Bank of Chicago 
pursuant to delegated authority. 

By order of the Board of Governors,* * 
effective August 22, 1972. 

[seal] Tynan Smith, 

Secretary of the Board . 

(FR Doc.72-14643 Filed 8-28-72;8:49 ami 


RIDGE BANCORPORATION OF 
WISCONSIN 

Formation of Bank Holding Company 

Ridge Bancorporation of Wisconsin, 
Greendale, Wis., has applied for the 
Board’s approval under section 3(a)(1) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company through acquisition of 
100 percent (less directors’ qualifying 
shares) of the voting shares of South- 
ridge Bank of Greendale, Greendale, 
Wis., and Northridge Bank, Milwaukee, 
Wis. The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit his views in 
writing to the Secretary, Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551, to be received 
not later than September 11,1972. 

Board of Governors of the Federal Re¬ 
serve System, August 21, 1972. 

[seal] Tynan Smith, 

Secretary of the Board. 

[FR Doc.72-14593 Filed 8-28-72;8:45 am] 


SECURITY NEW YORK STATE CORP. 

Acquisition of Bank 

Security New York State Corp., Ro¬ 
chester, N.Y., has applied for the Board’s 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a) (3)) to acquire 100 percent of the 
voting shares of First Trust Union Bank, 
Wellsville, N.Y. The factors that are con¬ 
sidered in acting on the application are 
set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The a PPhcation may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of New 
York. Any person wishing to comment on 
the application should submit his views 
ln writing to the Secretary, Board of 

Voting for this action: Governors Mitch - 

• Brimmer, Sheehan, and Bucher. Ab- 
t and not voting: Chairman Burns and 
'fcrnors Robertson and Daane. 


Governors of the Federal Reserve Sys¬ 
tem, Washington, D.C. 20551, to be re¬ 
ceived not later than September 18, 1972. 

Board of Governors of the Federal Re¬ 
serve System, August 23,1972. 

Lseal] Michael A. Greenspan, 
Assistant Secretary of the Board. 

[FR Doc.72-14602, Filed 8-28-72;8:45 am] 


ST. CROIX BANCO, INC. 

Formation of One-Bank Holding 
Company 

St. Croix Banco, Inc., New Richmond, 
Wis., has applied for the Board’s ap¬ 
proval under section 3(a) (1) of the Bank 
Holding Company Act (12 U.S.C. 1842 
(a)(1)) to become a bank holding com¬ 
pany through acquisition of 80 percent 
or more of the voting shares of Bank of 
New Richmond, New Richmond, Wis. 
The factors that are considered in act¬ 
ing on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 1842 
(c)). 

The application may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of Minne¬ 
apolis. Any person wishing to comment 
on the application should submit his 
views in writing to the Reserve Bank to 
be received not later than September 18, 
1972. 

Board of Governors of the Federal Re¬ 
serve System, August 23,1972. 

[seal] Michael A. Greenspan, 
Assistant Secretary of the Board. 

(FR Doc.72-14603, Filed 8-28-72;8:45 amj 

SECURITIES AND EXCHANGE 
COMMISSION 

[811-17991 

A. J. BUTLER FUND, INC. 

Notice of Filing of Application 

August 23, 1972. 

Notice is hereby given that The A. J. 
Butler Fund, Inc. (Applicant), 50 
Broadway, New York, NY 10004, reg¬ 
istered under the Investment Company 
Act of 1940 (Act) as a closed-end diversi¬ 
fied investment company, has filed an 
application pursuant to section 8(f) of 
the Act for an order of the Commission 
declaring that Applicant has ceased to 
be an investment company as defined in 
the Act. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations set forth therein which 
are summarized below. 

On December 26, 1968, Applicant filed 
a notification of registration on Form 
N-8A pursuant to section 8(a) of the Act. 
The Fund’s registration statement under 
the Act on Form N-8B-1 and its regis¬ 
tration statement under the Securities 
Act of 1933 on Form S-4 were filed on 
December 11, 1968. The registration 


statement under the Securities Act of 
1933 has never become effective nor has 
any offer or sale of securities been made. 
Applicant states that it is applying for 
withdrawal of that statement. Applicant 
further represents that it has one share¬ 
holder and proposes no public offering of 
its securities. 

Section 3(c)(1) of the Act excepts 
from the definition of investment com¬ 
pany any issuer whose outstanding secu¬ 
rities are beneficially owned by not more 
than one hundred persons and which is 
not making and does not presently pro¬ 
pose to make a public offering of its 
securities. 

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis¬ 
sion upon application, finds that a regis¬ 
tered investment company has ceased to 
be an investment company, it shall so 
declare by order and upon the effective¬ 
ness of such order the registration of 
such company shall cease to be in effect. 

Notice is further given that any in¬ 
terested person may, not later than 
September 18, 1972, at 5:30 p.m., submit 
to the Commission in writing a request 
for a hearing on the matter accompanied 
by a statement as to the nature of his 
interest, the reason for such request and 
the issues of fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission shall order 
a hearing thereon. Any such communica¬ 
tion should be addressed: Secretary, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request shall be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon Applicant at the 
address stated above. Proof of such serv¬ 
ice (by affidavit or in case of an attorney 
at law by certificate) shall be filed con¬ 
temporaneously with the request. At any 
time after said date, as provided by Rule 
0-5 of the rules and regulations pro¬ 
mulgated under the Act, an order for 
hearing thereon shall be issued upon re¬ 
quest or upon the Commission’s own 
motion. Persons who request a hearing or 
advice as to whether a hearing is ordered 
will receive notice of further develop¬ 
ments in this matter, including the date 
of the hearing (if ordered) and any post¬ 
ponements thereof. 

For the Commission, by the Division of 
Investment Company Regulation, pursu¬ 
ant to delegated authority. 

[seal] Ronald F. Hunt, 

Secretary. 

[FR Doc.72-14618 Filed 8-28-72;8:47 am) 


(File No. 500-1) 

COMPUTER MICRODATA CORP. 

Order Suspending Trading 

August 22,1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $0.10 par value, of Computer 
Microdata Corp. being traded otherwise 
than on a national securities exchange 


No. 168-a 
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is required in the public interest and for 
the protection of investors; 

It is ordered , Pursuant to section 15(c) 
(5) of the Securities Exchange Act of 
1934. that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
August 23, 1972 through 10 a.m., e.d.t., 
August 28,1972. 

By the Commission. 

[seal] Ronald F. Hunt, 

Secretary. 

[FRDoc.72-14619 Filed 8-28-72;8:47 amj 


[File No. 500-11 

CONTINENTAL VENDING MACHINE 
CORP. 

Order Suspending Trading 

August 22, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, 10 cents par value, of Continental 
Vending Machine Corp., and the 6 per¬ 
cent convertible subordinated debentures 
due September 1, 1976 being traded 
otherwise than on a national securities 
exchange is required in the public inter¬ 
est and for the protection of investors; 

It is ordered , Pursuant to section 
15(c) (5) of the Securities Exchange Act 
of 1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period Au¬ 
gust 23, 1972 through September 1, 1972. 

By the Commission. 

[seal] Ronald F. Hunt, 

Secretary. 

IFR Doc.72-14620 Filed 8-28-72;8:47 am] 


I812-3172J 

INVESTORS STOCK FUND, INC., ET AL. 

AND SILCO, INC. 

Notice of Filing of Application 

August, 22, 1972. 

Notice is hereby given that Investors 
Stock Fund, Inc. (Stock). Investors 
Mutual, Inc. (Mutual), and IDS New 
Dimensions Fund, Inc. (“Dimensions 0 , 
collectively Funds), 100 Roanoke Build¬ 
ing, Minneapolis, Minn. 55402, registered 
open-end diversified management invest¬ 
ment companies, and Silco, Inc. (“Silco’\ 
collectively referred to with Funds as 
“Applicants”), 600 Braniff Tower, Dallas, 
Tex. 75235, have filed an application 
pursuant to sections 17(b) and 17(d) 
and Rule 17d-l thereunder of the Invest¬ 
ment Company Act of 1940 (Act) for an 
order of the Commission approving a 
proposed purchase by Silco of 109,400 
shares of its outstanding common stock 
at $3.50 per share from Stock and iden¬ 
tical proposed purchases from Mutual 
and Dimensions. All interested persons 
are referred to the application on file 
with the Commission for a statement of 
the representations made therein which 
are summarized below. 


Applicants state that Silco, a Nevada 
corporation, is a financial holding com¬ 
pany, and that on April 25, 1969, Funds 
each purchased from Silco 109,400 shares 
of its common stock which was not regis¬ 
tered under the Securities Act of 1933. 
Applicants state that although they have 
rights under the purchase agreement to 
require Silco to register the shares for 
sale to the public under certain circum¬ 
stances, as a business judgment they 
have determined to accept a set price 
from Silco rather than assume the risk 
of a break in the price during the regis¬ 
tration procedure. The common stock of 
Silco is traded in the over-the-counter 
market. On January 28, 1972, the date 
Applicants agreed to the transaction, the 
market price was $3.25 bid and $3.75 
asked. 

Funds state that they wish to dispose 
of the shares because of a change in their 
portfolio strategies which renders the 
stock unsuited to their current invest¬ 
ment objectives. 

Funds, by continued holdings of the 
shares which amount to more than 5 per¬ 
cent but less than 6 percent each of the 
outstanding voting securities of Silco, are 
affiliated persons of Silco for the pur¬ 
poses of section 17 of the Act. 

Applicants allege that the purchase of 
Silco stock from Funds is not a joint en¬ 
terprise or arrangement and not the type 
of transaction intended to be covered by 
section 17(d) of the Act. Funds state that 
each of them has acted independently of 
all other Funds in the decision to accept 
Silco’s offer. 

Section 17(a) of the Act, as here perti¬ 
nent, provides that it is unlawful for an 
affiliated person of a registered invest¬ 
ment company to purchase from such in¬ 
vestment company any security unless 
the Commission, upon application pur¬ 
suant to section 17(b), grants of exemp¬ 
tion from the provisions of section 17(a), 
after finding that the terms of the pro¬ 
posed transaction are fair and reasonable 
and do not involve any overreaching on 
the part of any person concerned, that 
the proposed transaction is consistent 
with the policy of each registered invest¬ 
ment company concerned, and that the 
proposed transaction is consistent with 
the general purposes of the Act. 

Section 17(d) of the Act and Rule 
17d-l thereunder, taken together, pro¬ 
vide as here pertinent, that no affiliated 
person oT any registered investment 
company or any affiliated person of such 
a person, acting as principal, shall partic¬ 
ipate in, or effect any transaction in 
connection with, any joint enterprise or 
other joint arrangement in which such 
registered company is a participant, un¬ 
less an application regarding such joint 
enterprise or arrangement has been filed 
with the Commission and has been 
granted by order. 

Applicants represent that the terms 
of the proposed transactions are reason¬ 
able and fair and do not involve any 
overreaching on the parts of any persons 
concerned; that the proposed transac¬ 
tions are consistent with the general 
registration statements and reports filed 


policies of Applicants as recited in their 
under the Act; and that the proposed 
transactions are consistent with the gen- 
eral purposes of the Act. 

Notice is further given that any inter¬ 
ested person may not later than Septem¬ 
ber 14, 1972, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by a 
statement as to the nature of his inter¬ 
est, the reason for such request and the 
issues of fact or law proposed to be con¬ 
troverted, or he may request that he be 
notified if the Commission shall order 
a hearing thereon. Any such communica¬ 
tion should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington. D.C. 20549. A copy of such 
request shall be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon Applicants at the 
addresses set forth above. Proof of such 
service (by affidavit or in case of an at¬ 
torney at law by certificate) shall be filed 
contemporaneously with the request. At 
any time after said date, as provided by 
Rule 0-5 of the rules and regulations 
promulgated under the Act, an order 
disposing of the application herein may 
be issued by the Commission upon the 
basis of the information stated in said 
application, unless an order for hearing 
upon said application shall be issued upon 
request or upon the Commission's own 
motion. Persons who request a hearing 
or advice as to whether a hearing is 
ordered will receive notice of further de¬ 
velopments in this matter, including the 
date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division 
of Investment Company Regulation, pur¬ 
suant to delegated authority. 

[seal] Ronald F. Hunt, 

Secretary. 

IFR Doc.72-14621 Filed B-28-72;8:47 amj 


I Filed No. 500-11 

MERIDIAN FAST FOOD SERVICES, INC, 
Order Suspending Trading 

August 23,1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $.01 par value, of Meridian Fast 
Food Services, Inc., being traded other¬ 
wise than on a national securities ex¬ 
change is required in the public inter¬ 
est and for the protection of investors: 

It is ordered , Pursuant to section 15 
(c) (5) of the Securities Exchange Act 
of 1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 

August 24, 1972, through September 2, 
1972. 

By the Commission. 

[seal] Ronald F. Hunt. 

Secretary . 

IFR Doc.72-14622 Filed 8-28-72;8:47 am] 
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(File No. 500-1] 

NORTH AMERICAN PLANNING CORP. 

Order Suspending Trading 

August 22, 1972. 

It appearing to the Securities and 
Exchange Commission that the sum¬ 
mary suspension of trading in the class 
B nonvoting common stock, $.01 par 
value and all other securities of North 
American Planning Corp., being traded 
otherwise than on a national securities 
exchange is required in the public inter¬ 
est and for the protection of investors; 

It is ordered. Pursuant to section 15 
(c)(5) of the Securities Exchange Act 
of 1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
August 23, 1972, through September 1, 
1972. 

By the Commission. 

[seal] Ronald F. Hunt, 

Secretary. 

[FR Doc.72-14623 Filed 8-28-72;8:47 am] 


170-5215] 

OHIO EDISON CO. 

Notice of Proposed Acquisition of 
Utility Assets 

August 23, 1972. 

Notice is hereby given that Ohio Edi¬ 
son Co. (Ohio Edison), 47 North Main 
Street, Akron, OH 44308, a registered 
holding company and a public-utility 
company, has filed an application and 
amendments thereto with this Commis¬ 
sion pursuant to the Public Utility Hold¬ 
ing Company Act of 1935 (Act), desig¬ 
nating sections 9(a) and 10 of the Act 
as applicable to the proposed transac¬ 
tions. All interested persons are referred 
to the application, which is summarized 
below, for a complete statement of the 
proposed transactions. 

Ohio Edison proposes to acquire from 
the City of Norwalk, Ohio (Norwalk), 
the electric utility system owned and 
operated by Norwalk, w r hich presently 
serves approximately 5,500 customers. 
Ohio Edison, pursuant to the advertise¬ 
ment inviting bids for the Norwalk utility 
system, submitted a bid which was ac¬ 
cepted. Ohio Edison bid $5,850,000, plus 
an amount equal to the cost of net addi¬ 
tions after March 1, 1970, the date of 
the inventory on which its offer was 
Predicated, plus the cost to Norwalk of 
such materials and supplies on hand at 
the date of closing which Norwalk may 
not wish to retain. The cost of additions 
as of April 10. 1972, is estimated by 
Ohio Edison to be $371,331. Ohio Edison 
nas no knowledge of the original cost of 
the system and is advised that Norwalk 
ooes not maintain such cost records of 
the property. 

Norwalk is surrounded by an area 
being served by Ohio Edison, 
na it is the intention of Ohio Edison to 
perate the acquired property as part of 
mo Edison’s integrated system. Ohio 


Edison is presently providing some serv¬ 
ice to Norwalk at wholesale rates. Upon 
consummation of the acquisition, Ohio 
Edison proposes to operate the generat¬ 
ing facilities until a new 69-kilovolt sub¬ 
station is constructed in Norwalk and 
connected to Ohio Edison’s 69-kilovolt 
loop presently under construction from 
Bellevue, Ohio, to Sandusky, Ohio. It is 
estimated that the substation and inter¬ 
connection will be completed approxi¬ 
mately 1 year after the acquisition. Ohio 
Edison further proposes, pursuant to the 
agreement with Norwalk, to operate the 
generating facilities for peaking purposes 
or cold stand-by for 3 years or more 
from the closing date; upon retirement 
of the facilities, Ohio Edison will offer 
to convey the generating plant building 
and the land on which it is stands to 
Norwalk. The Norwalk distribution sys¬ 
tem will continue to be used subject to 
the modfiications necessary to convert 
part of the system to Ohio Edison’s dis¬ 
tribution voltage. Part of the Norwalk 
system will be operated at the city’s dis¬ 
tribution voltage of 4.15 kilovolts; the 
remaining part of the system will be 
converted to 12.47 kilovolts. 

Pursuant to a sale agreement between 
Ohio Edison and Norwalk, the property 
is to be conveyed to Ohio Edison free 
and clear of all encumbrances on a clos¬ 
ing date to be agreed upon by both par¬ 
ties and is to include generators, motors, 
transmission lines, and all equipment 
used in connection therewith, including 
the land on which the Norwalk muni¬ 
cipal system is located. On the closing 
date, Norwalk will assign or convey to 
Ohio Edison all its right, title and inter¬ 
est in agreements for joint use or owner¬ 
ship of poles, railroad crossings, licenses, 
permits and other agreements necessary 
for operation of the property with such 
consents of other parties as may be 
required. 

The property proposed to be acquired 
includes five coal-fixed steam turbo¬ 
generators with a total capacity of 36,250 
kilovolt-amperes and one deisel engine- 
generator of 1,250 kilovolt-amperes 
capacity, with associated buildings, three 
substations with a total capacity of 
26,562 kilovolt-amperes, and a distribu¬ 
tion system consisting of 104.7 circuit 
miles of primary lines, 55.5 circuit miles 
of secondary lines, 1,316 transformers 
ranging in capacity from 1 to 1,500 
kilovolt-amperes, and 1,014 street lights. 

Ohio Edison estimates, based on the 
present service by Norwalk and at Ohio 
Edison’s present rates, that for the first 
full year of operation by Ohio Edison 
the operating revenues from the prop¬ 
erty will be approximately $1,800,000 on 
an estimated sale of 73,300,000 kilowatt 
hours. In 1971, Norwalk derived $1,506,- 
563 in operating revenues based on 
66,981,622 kilowatt-hour sales. 

The property to be acquired will be re¬ 
corded on the books of Ohio Edison on 
the basis of the original cost thereof (to 
the extent such original cost can be de¬ 
termined from records or estimated) 
and the difference, if any, between the 
purchase price of such property and 
such original cost will be treated in ac¬ 


cordance with the accounting regula¬ 
tions and orders of the regulatory com¬ 
missions having jurisdiction, namely, the 
Federal Power Commission and the 
Public Utilities Commission of Ohio. Ex¬ 
cept to the extent of such accounting 
jurisdiction, no State commission and 
no Federal commission, other than this 
Commission, has jurisdiction over the 
proposed transactions. 

The expenses incurred by Ohio Edison 
in connection with the proposed trans¬ 
actions, consisting of company payroll 
costs and expenses and miscellaneous ex¬ 
penses, are estimated at $1,700. 

Notice is further given that any inter¬ 
ested person may, not later than Sep¬ 
tember 20, 1972, request in writing that 
a hearing be held on such matter, stat¬ 
ing the nature of his interest, the reasons 
for such request, and the issues of facts 
or law raised by said application which 
he desires to controvert; or he may re¬ 
quest that he be notified if the Commis¬ 
sion should order a hearing thereon. Any 
such request should be addressed: Secre¬ 
tary, Securities and Exchange Commis¬ 
sion, Washington, D.C. 20549. A copy of 
such request should be served personally 
or by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon the 
applicant at the above-stated address, 
and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) 
should be filed with the request. At any 
time after said date, the application, as 
amended or as it may be further 
amended, may be granted as provided in 
Rule 23 of the general rules and regula¬ 
tions promulgated under the Act, or the 
Commission may grant exemption from 
such rules as provided in Rules 20(a) 
and 100 thereof or take such other ac¬ 
tion as it may deem appropriate. Per¬ 
sons who request a hearing or advice as 
to whether a hearing is ordered will re¬ 
ceive notice of further developments in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal] Ronald F. Hunt, 

Secretary . 

]FR Doc.72-14624 Filed 8-28-72;8:47 am] 
[FUe No. 500-1] 

REVENUE PROPERTIES CO. LTD. 

Order Suspending Trading 

August 23. 1972. 

The common stock, no par value of 
Revenue Properties Co. Ltd., being traded 
on the American Stock Exchange, pur¬ 
suant to provisions of the Securities Ex¬ 
change Act of 1934 and all other securi¬ 
ties of Revenue Properties Co. Ltd. being 
traded otherwise than on a national se¬ 
curities exchange; and 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in such securities 
on such exchange and otherwise than 
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on a national securities exchange is re¬ 
quired in the public interest and for the 
protection of investors; 

It is ordered , Pursuant to sections 19 
(a)(4) and 15(c)(5) of the Securities 
Exchange Act of 1934, that trading in 
such securities on the above-mentioned 
exchange and otherwise than on a na¬ 
tional securities exchange be summarily 
suspended, this order to be effective for 
the period from August 23,1972, through 
September 1, 1972. 

By the Commission. 

[seal] Ronald F. Hunt, 

Secretary. 

[FB Doc.72-14625 Filed 8-28-72;8:48 am] 


SELECTIVE SERVICE SYSTEM 

ALLOCATION OF INDUCTIONS 

Correction 

In F.R. Doc. 72-3807 appearing at page 
5336 in the issue for Tuesday, March 14, 
1972, in Table 631-3, the first figure un¬ 
der the month of December reading 
“120” should read “129”. 


TARIFF COMMISSION 

]332-71] 

CONDITIONS OF COMPETITION BE¬ 
TWEEN DOMESTIC AND FOREIGN 
PRODUCED ASPARAGUS 

Notice of Public Hearing 

On August 7, 1972, the U.S. Tariff 
Commission announced an investigation, 
under section 332(g) of the Tariff Act 
of 1930 (19 U.S.C. 1332(g)), of the condi¬ 
tions of competition in the United States 
between asparagus being produced in the 
United States and asparagus produced 
in foreign countries and imported under 
items 137.85, 138.00, and 141.81 of the 
Tariff Schedules of the United States. 

A hearing will be held in the court¬ 
room of the U.S. Tax Court, Federal 
Office Building, 450 Golden Gate Avenue, 
San Francisco, CA, beginning at 10 a.m., 
P.s.t., on October 31, 1972. Interested 
parties desiring to appear and to be 
heard should notify the Secretary of the 
Commission, in writing, on or before 
October 24. 1972. The notification should 
indicate the name, address, telephone 
number, and organization of the person 
filing the request; the name and organi¬ 
zation of the witnesses who will testify; 
and an estimate of tire aggregate time 
desired for presentation of oral testimony 
by all witnesses for whose appearance the 
request is filed. The Commission reserves 
the right to limit the time assigned to 
witnesses. Witnesses may supplement 
their oral testimony with written state¬ 
ments of any desired length: these state¬ 
ments should be submitted when the 
oral testimony is presented. 

Written information and views in lieu 
of appearance at the public hearings may 
be submitted by interested persons. Such 


statements should be submitted at the 
earliest practicable date, but not later 
than November 15, 1972. 

A signed original and 19 true copies 
of written statements must be submitted. 
Business data which are deemed confi¬ 
dential should be submited on separate 
sheets, each clearly marked at the top 
“Business Confidential.” Written state¬ 
ments, except for confidential business 
data, will be made available for inspec¬ 
tion by interested persons. 

Communications regarding the Com¬ 
mission’s investigation should be ad¬ 
dressed to the Secretary, U.S. Tariff 
Commission, Washington, D.C. 20436. 

Issued: August 24, 1972. 

By order of the Commission. 

[seal] Kenneth R. Mason, 

Secretary . 

(FR Doc.72-14660 Filed 8-28-72;8:52 am] 


[337-L-52] 

PASSENGER ENTERTAINMENT HEAD¬ 
SETS AND REPLACEMENT TIPS 

(STETHOSCOPES) 

Notice of Extension of Time for Filing 
Written Views 

On July 12, 1972, the U.S. Tariff Com¬ 
mission published notice of receipt of a 
complaint (37 F.R. 13662) under section 
337 of the Tariff Act of 1930 (19 U.S.C. 
1337) filed by Avid Corp., East Provi¬ 
dence, R.I., alleging unfair methods of 
competition and unfair acts in the im¬ 
portation and sale of passenger enter¬ 
tainment headsets and replacement tips 
said to be embraced within the claims 
of U.S. patents Nos. 3,539,031, 3,623,571. 
and Des. No. 22144 owned by the com¬ 
plainant. Interested parties were given 
until August 28,1972, to file written views 
pertinent to the subject matter of a pre¬ 
liminary inquiry into the allegations of 
the complaint. 

The Commission has extended the time 
for filing written views until the close 
of business September 28,1972. 

Issued: August 24,1972. 

By order of the Commission. 

[seal] Kenneth R. Mason, 

Secretary. 

]FR Doc. 72-14629 Filed 8-28-72;8:48 am] 


INTERSTATE COMMERCE 
COMMISSION 

[Notice 63] 

ASSIGNMENT OF HEARINGS 

August 24,1972. 

Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 


of the Commission. An attempt will be 
made to publish notices of cancellation of 
hearings as promptly as possible, but j 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested. 

MC 67996 Sub 6, Distillery Transfer Servfre, 
Inc., now assigned September 11, 1972, will 
be held in Room 317 Post Office and Court¬ 
house Building. Bar and Limestone Streets, 
Lexington, Ky. 

MC 107295 Sub 560, Pre-Fab Transit Co., 
now assigned September 25, 1972, at Chi¬ 
cago, Ill., Is postponed Indefinitely. 

MC 1872 Sub 77. Ashworth Transfer. Inc., 
MC 32882 Sub 60, Mitchell Bros. Truck 
Lines, MC 43716 Sub 29, Blggc Drayage Co., 
MC 64567 Sub 11, Reliance Truck Co.. MC 
109236 Sub 26, Elmer L. Sims, G. Grant 
Sims & Elmer L. Sims (trustee for 
Family trust), doing business as. Salt Lake 
Transfer Co.. MC 112989 Sub 20, West 
Coast Truck Lines, Inc., MC 120728 Sub 2, 
Mojave Transportation Co., MC 123681 Sub 
21, Widlng Transportation, Inc., hearing 
continued to December 5, 1972. at San 
Diego, Calif., at the Sheraton Harbor 
Island. San Diego, Calif. 

MC 134765 Sub 5, Specialty Transport, Inc., 
now being assigned hearing October 26, 
1972, at the Offices of the Interstate Com¬ 
merce Commission, Washington, D.C. 

AB-5 Sub 1, George P. Baker, Richard C. 
Bond, Jervis Langdon. Jr., and Willard 
Wirtz, trustees of the Property of Penn 
Central Transportation Co., debtor, aban¬ 
donment between WiUiamsport. Pa., and 
Southport, N.Y., in Lycoming, Tioga and 
Bradford Counties, Pa., and Chemung 
County, N.Y., now assigned September 11, 
1972, at Williamsport, Pa., is postponed to 
September 12, 1972, In Court Room No. 1, 
Williamsport Post Office, 245 W. Fourth 
Street, Williamsport. PA. 

MC-O-7721, A & M Transit Lines, Inc.— In¬ 
vestigation and Revocation of Certifi¬ 
cates—MC-675 Sub 4. A & M Transit Lines, 
Inc., now assigned September 1 1,1972. MC- 
133305 Sub 2, Davis Airport Limousine 
Service, Inc., now assigned hearing Sep¬ 
tember 13. 1972, will be held In the Grand 
Jury Room, City County Safety Building, 
53 East Center Street, Akron. OH. 

MC-2890 Sub 44, American Buslines, Inc, 
now assigned hearing September 18. 1972, 
will be held In Room 4. State Office Build¬ 
ing, 65 South Front Street. Columbus. OH. 
MC-F—11495, Arrow Motor Freight Line, 
Inc.—Control and Merger—Rite Trucking 
Co., Inc., assigned September 20. 1972. a; 
Chicago, Ill., will be in Room 1630, Everett 
McKinley Dlrksen Building, 219 South 
Dearborn Street. 

MC-123048 Sub 209. Diamond Transportation 
System, Inc., assigned September 28, 1972, 
at Chicago. Ill., will be in Room 1992, Ev¬ 
erett McKinley Dlrksen Building, 219 South | 
Dearborn Street. 

MC 74321 Sub 56. B. F. Walker, Inc., ^signed 
September 29, 1972, at Chicago. HI.. 
be In Room 204A, Everett McKinley Dirk* 
sen Building. 219 South Dearborn Street 
MC 95084 Sub 88. Hove Truck Line, assigned 
October 2, 1972, at Chicago. HI., will m 
In Room 1992, Everett McKinley Dlrksen 
Building, 219 South Dearborn Street. 

AB 18 Sub 1, Chesapeake & Ohio Rail**! 
Co., abandonment between Edmore an 
Remus, In Montcalm. Isabella, and Mecosx* 
Counties, Mich., assigned October 5. wi * 
at Big Rapids. Mich., will be in the Com¬ 
missioner’s Room, Mecosta County 
lug. 400 Elm Street. 

FD 26847, Chicago & North Western Ram* . 
Co., abandonment between Sanbor 
Wanda, in Redwood County, Minn, n 
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assigned September 25, 1972, at the Red¬ 
wood City Courthouse Basement Meeting 
Room, Third and JefTersor Street, Red¬ 
wood Falls, MN. 

MC 5623 Sub 13. Arrow Trucking Co., MC 
107993 Sub 22, J. J. Willis Trucking Co., 
MC 135524 Sub 4, G. F. Trucking Co., 
MC 135524 Sub 8, G. F. Trucking Co., 
now being assigned October 31, 1972 (2 
days), at Dallas, Tex., In a hearing room 
to be later designated. 

MC-F-11534, Associated Freight Lines— 
Control Best-Way Transportation, MC 
112123 Sub 7, Best-Way Transportation, 
and MC-F-11602, Associated Freight 
Lines — Purchase (Portion) — Doudell 
Trucking Co., now assigned October 10. 
1972. at Phoenix, Arlz., nostponed to Oc¬ 
tober 30, 1972 (3 weeks), at San Francisco, 
Calif., in a hearing room to be later 
designated. 

MC 112123 Sub 8. Best Way Transportation, 
now assigned October 10, 1972, at Phoenix, 
Arlz., is cancelled and application is dis¬ 
missed. 

[seal] Joseph M. Harrington, 
Acting Secretary. 
|FR Doc.72-14650 Filed 8-28-72;8:50 am] 


FOURTH SECTION APPLICATIONS FOR 
RELIEF 

August 24,1972. 

Protests to the granting of an applica¬ 
tion must be prepared in accordance with 
Rule 1100.40 of the general rules of prac¬ 
tice (49 CFR 1100.40) and filed within 
15 days from the date of publication of 
this notice in the Federal Register. 

Long-and-Short Haul 

FSA No. 42514— Salt to Stanley, N.C. 
Filed by Traffic Executive Association- 
Eastern Railroads. Agent (E. R. No. 
3023), for interested rail carriers. Rates 
on salt, common (sodium chloride), in 
bulk, in carloads, as described in the ap¬ 
plication, from specified points in New 
York, Ohio, and Michigan, to Stanley, 
N.C. 

Grounds for relief—Rate relationship. 

Tariffs—Supplements 94 and 107 to 
Traffic Executive Association-Eastern 
Railroads, Agent, tariffs ICC A-907 and 
C-262, respectively. Rates are published 
to become effective on September 25, 
1972. 

FSA No. 42515— Wheat, Wheat Prod - 
ucts and Barley to Spokane, Wash . Filed 
by North Pacific Coast Freight Bureau, 
Agent (No. 72-2), for interested rail car¬ 
riers. Rates on wheat, wheat products, 
and barley, in carloads, as described in 
the application from specified points in 
Montana, to Spokane, Wash. 

Grounds for relief—Carder competi¬ 
tion. 

Tariff— Supplement 7 to North Pacific 
Coast Freight Bureau, Agent, tariff ICC 
Rates are published to become 
effective September 25, 1972. 

By the Commission. 

[seal] Joseph M. Harrington, 
Acting Secretary. 

IFR Doc.72-14651 Filed 8-28-72;8:50 am] 


[Notice 113] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

Snyopses of orders entered by the Mo¬ 
tor Carrier Board of the Commission 
pursuant to sections 212(b), 206(a), 211, 
312(b), and 410(g) of the Interstate 
Commerce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
1132), appear below: 

Each application (except as otherwise 
specifically noted) filed after March 27, 
1972, contains a statement by applicants 
that there will be no significant effect 
on the quality of the human environ¬ 
ment resulting from approval of the 
application. As provided in the Commis¬ 
sion’s special rules of practice any in¬ 
terested person may file a petition seek¬ 
ing reconsideration of the following num¬ 
bered proceedings within 20 days from 
the date of publication of this notice. 
Pursuant to section 17(8) of the Inter¬ 
state Commerce Act, the filing of such a 
petition will postpone the effective date 
of the order in that proceeding pending 
its disposition. The matters relied upon 
by petitioners must be specified in their 
petitions with particularity. 

No. MC-FC-73832. By order of August 
17, 1972, the Motor Carrier Board ap¬ 
proved the transfer to Coastal Freight- 
ways, Inc., Cambridge, Mass., of Certif¬ 
icate of Registration No. MC-106736 
(Sub-No. 2) issued to Norman P. McKen¬ 
zie, doing business as McKenzie Trans¬ 
portation Co., North Weymouth, Mass., 
authorizing the transportation of: gen¬ 
eral commodities, solely within the State 
of Massachusetts. Lawrence T. Sheils, 
attorney, 28 Hall Drive, Norwell, MA 
02061. 

No. MC-FC-73869. By order of August 
7, 1972, the Motor Carrier Board ap¬ 
proved the transfer to Frick Transfer, 
Inc., Philadelphia, Pa., of a portion of 
the operating rights in Certificate No. 
MC-17355 issued September 27, 1965 to 
P. F. McDade & Son. Inc., Philadelphia, 
Pa., authorizing the transportion of 
household goods between Philadelphia, 
Pa., and points in Pennsylvania within 25 
miles of Philadelphia, on the one hand, 
and. on the other, points in Delaware 
and New Jersey. 

No. MC-FC-73874. By order of Au¬ 
gust 17, 1972, the Motor Carrier Board 
approved the transfer to George D. Ellis, 
Waterview, Va., of the operating rights 
in Certificate No. MC-129205 issued 
May 13, 1968, to Coastal Hauling, Inc., 
Chesapeake, Va.. authorizing the trans¬ 
portation of salt, in bulk, in dump vehi¬ 
cles, from Norfolk, Va., to points in that 
part of North Carolina on and east of 
U S. Highway 15. Morton E. Kiel, regis¬ 
tered practitioner, 140 Cedar Street, 
New York, NY 10006, representative for 
applicants. 

No. MC—FC-73880. By order of Au¬ 
gust 17, 1972, the Motor Carrier Board 
approved the transfer to Smithville 
Freight Lines, Inc., Smithville, Tenn., of 
Certificate of Registration No. MC- 
98562 (Sub-No. 2), issued October 8, 


1964, to Cliea Robinson, doing business 
as Smithville Freight Lines, Smithville, 
Tenn., evidencing a right to engage in 
transportation In interstate commerce 
corresponding in scope to Certificates of 
Convenience and Necessity Nos. 209-E 
dated August 30, 1954, and 1935 dated 
May 13, 1955, as amended May 24, 1955, 
issued by the Tennessee Public Service 
Commission. Walter Hanvood, 1822, 
Parkway Towers, Nashville, TN 37219, 
attorney for applicants. 

[seal] Robert L. Oswald, 

Secretary. 

[FR Doc.72-14654 Filed 8-28-72;8:50 am] 


[Notice 114] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

Synopses of orders entered by the 
Motor Carrier Board of the Commission 
pursuant to sections 212(b), 206(a). 211, 
312(b), and 410(g) of the Interstate 
Commerce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
1132), appear below: 

Each application (except as otherwise 
specifically noted) filed after March 27, 
1972, contains a statement by applicants 
that there will be no significant effect on 
the quality of the human environment 
resulting from approval of the applica¬ 
tion. As provided in the Commission’s 
Special Rules of Practice any interested 
person may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant to 
section 17(8) of the Interstate Commerce 
Act, the filing of such a petition will post¬ 
pone the effective date of the order in 
that proceeding pending its disposition. 
The matters relied upon by petitioners 
must be specified in their petitions with 
particularity. 

No. MC-FC-73903. By order of August 
24, 1972, the Motor Carrier Board ap¬ 
proved the transfer to Mission Petroleum 
Carriers, Inc., San Antonio, Tex., of 
Certificate of Registration No. MC- 
121632 issued September 27. 1968, to 
Sigmor Distributing Service, Inc., San 
Antonio, Tex., evidencing a right to en¬ 
gage in transportation in interstate or 
foreign commerce in the State of Texas 
corresponding in scope to the grant of 
authority in certificate No. 6411 dated 
November 16. 1954, transferred and re¬ 
issued May 28, 1968, by the Railroad 
Commission of Texas. Earle Cobb, Jr., 
attorney at law, 3643 East Commerce 
Street, San Antonio, TX 78220. 

[seal] Joseph M. Harrington, 
Acting Secretary. 

[FR Doc.72-14779 Filed 8-28-72;8:55 am] 


[Notice 116[ 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

August 23, 1972. 

The following are notices of filing of 
applications 1 for temporary authority 
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under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 
CFR Part 1131) published in the Fed¬ 
eral Register, issue of April 27, 1965, ef¬ 
fective July 1, 1965. These rules provide 
that protests to the granting of an ap¬ 
plication must be filed with the field offi¬ 
cial named in the Federal Register pub¬ 
lication, within 15 calendar days after 
the date of notice of the filing of the ap¬ 
plication is published in the Federal 
Register. One copy of such protests must 
be served on the applicant, or its author¬ 
ized representative, if any, and the pro¬ 
tests must certify that such service has 
been made. The protests must be specific 
as to the service which such protestant 
can and will offer, and must consist of a 
signed original and six (6) copies. 

A copy of the application is on file and 
can be examined at the Office of the Sec¬ 
retary, Interstate Commerce Commis¬ 
sion, Washington, D.C., and also in field 
office to which protests are to be trans¬ 
mitted. 

Motor Carriers of Property 

No. MC 89913 (Sub-No. 65 TA), filed 
August 8, 1972. Applicant: FRISCO 
TRANSPORTATION COMPANY, 3253 
East Trafficway, Springfield, MO 65802. 
Off: 906 Olive Street, St. Louis, MO 
63101. Authority sought to operate as a 
common carrier, by motor vehicle, over 
regular routes, transporting: General 
commodities (except those of unusual 
value, household goods as defined by the 
Commission, commodities in bulk, com¬ 
modities requiring special equipment, 
and those injurious or contaminating 
to other lading), (1) Between Seneca, 
Mo., and mine site of Warbonnet Mining 
Inc., near Peoria, Okla., serving all in¬ 
termediate points; from Seneca, Mo., 
over Missouri State Highway No. 43 to 
Junction Newton County Route U; 
thence over Route U to Missouri and 
Oklahoma State line; thence over Okla¬ 
homa State Highway No. 10-C, 3.4 miles, 
to junction unmarked road; thence over 
unmarked road to mine site of Warbon¬ 
net Mining, Inc., near Peoria, Okla., and 
return over the same route; and (2) be¬ 
tween Miami, Okla., and mine site of 
Warbonnet Mining, Inc., near Peoria, 
Okla., serving all intermediate points; 
from Miami, Okla., over Oklahoma State 
Highway No. 10 to junction Oklahoma 
State Highway No. 10-C; thence over 
Oklahoma State Highway No. 10-C, 1 
mile, to junction unmarked road, thence 
over unmarked road to mine site of War¬ 
bonnet Mining, Inc., near Peoria, Okla., 
and return over the same route, for 180 
days. Note: Applicant intends to tack 
authority herein applied for to other au¬ 
thority held by it in its certificates in 
MC-89913. Supporting shipper: War¬ 
bonnet Mining, Inc., Box 153, Quapaw, 
Okla. 74363. Send protests to: John V. 
Barry, District Supervisor, Interstate 


1 Except as otherwise specifically noted, 
each applicant states that there will be no 
significant effect on the quality of the hu¬ 
man environment resulting from approval of 
its application. 


Commerce Commission, Bureau of Op¬ 
erations, 1100 Federal Office Building, 
911 Walnut Street, Kansas City, MO 
64106. 

No. MC 107077 (Sub-No. 4 TA), filed 
August 8, 1972. Applicant: PECK’S 

MOVING & STORAGE CO., INC., 1719 
North 8th Street, Paducah, KY 42001. 
Applicant’s representative: Clayton R. 
Wagner (same address as above). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Telephone equip¬ 
ment, material and supplies, including 
tools used in the construction and main¬ 
tenance of telephone systems and com¬ 
munication, between Paducah, Ky., and 
points in the counties of Ballard, Cald¬ 
well, Calloway, Carlisle, Crittenden, Ful¬ 
ton, Graves, Hickman, Livingston, Lyon, 
McCracken, Marshall and Trigg, Ky., for 
180 days. Supporting shipper: Western 
Electric Co., 6701 Roswell Road, NE., At¬ 
lanta, GA 30328. Send protests to: Floyd 
A. Johnson, District Supervisor, Inter¬ 
state Commerce Commission, Bureau of 
Operations, 933 Federal Office Building, 
167 North Main Street, Memphis, TN 
38103. 

No. MC 107496 (Sub-No. 858 TA). filed 
August 4,1972. Applicant RUAN TRANS¬ 
PORT CORPORATION, Third and Keo- 
sauqua Way, Des Moines, Iowa 50309. Ap¬ 
plicant’s representative: E. Check (same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Bentonite clay, in bulk, in tank 
vehicles, from Burnett, Minn., to points 
in Wisconsin and the upper Peninsula 
of Michigan, for 180 days. Supporting 
shipper: Hallett Minerals Co., Post Office 
Box 7024, Duluth, MN 55807. Send pro¬ 
tests to: Herbert W. Allen, Transporta¬ 
tion Specialist. Interstate Commerce 
Commission, Bureau of Operations, 677 
Federal Building. Des Moines, Iowa 50309. 

No. MC 110683 (Sub-No. 86 TA), filed 
August 7, 1972. Applicant: SMITH’S 
TRANSFER CORPORATION, Post Office 
Box 100, Staunton, VA 24401. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Packaged frozen foods, 
from Salisbury, Md., to points in Ohio, 
Virginia, West Virginia, and points in 
Pennsylvania located on and west of U.S. 
Highway 219. Restriction: The authority 
described herein is restricted to ship¬ 
ments originating at the facilities of the 
Campbell Soup Co. at Salisbury, Md., for 
180 days. Supporting shipper: Campbell 
Soup Co., Campbell Place, Camden, N.J. 
08101. Send protests to : Clatin M. Harm¬ 
on, District Supervisor. Bureau of Opera¬ 
tions, Interstate Commerce Commission, 
215 Campbell Avenue SW., Roanoke, VA 
24011. 

No. MC 113908 (Sub-No. 236 TA), filed 
August 2, 1972. Applicant: ERICKSON 
TRANSPORT CORPORATION, 2105 
East Dale Street. Post Office Box 3180, 
Springfield, MO 65804. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Animal and poultry feed ingredients, 


in bulk, in tank vehicles, from Verona, 
Mo., to Thorndike (Waldo County), 
Maine, for 180 days. Supporting shipper: 
Hoffman-Taff, Inc., subsidiary of Syntex 
Laboratories, Inc.. 1915 West Sunshine, 
Springfield, MO 65805. Send protests to: 
John V. Barry, District Supervisor. Inter¬ 
state Commerce Commission, Bureau of 
Operations, 1100 Federal Office Building, 
911 Walnut Street, Kansas City, MO 
64106. 


No. MC 114533 (Sub-No. 258 TA), filed 
August 7, 1972. Applicant: BANKERS 
DISPATCH CORPORATION, 4970 South 
Archer Avenue, Chicago, IL 60632. Appli¬ 
cant’s representative: Stanley Kornosa 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Commercial papers, docu¬ 
ments, and written instruments (except 
coins, currency, and negotiable securi¬ 
ties) as are used in the conduct and oper¬ 
ation of banks and banking institutions, 
between Detroit, Mich., on the one hand, 
and, on the other, Buffalo, N.Y., for 180 
days. Supporting shipper: National Bank 
of Detroit, Detroit, Mich. 48232. Send 
protests to: District Supervisor Robert G. 
Anderson, Bureau of Operations. Inter¬ 
state Commerce Commission, Everett 
McKinley Dirksen Building, 219 South 
Dearborn Street, Room 1086, Chicago, IL 
60604. 


No. MC 120543 (Sub-No. 74 TA), filed 
August 9, 1972. Applicant: FLORIDA 
REFRIGERATED SERVICE, INC., U.S. 
Highway 301 North. Post Office Box 1297, 
Dade City, FL 33525. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Coffee and tea concentrate, from 
Marietta, Ga., to U.S. Canadian bound¬ 
ary line in New York and Michigan for 
furtherance to points in Canada, for 180 
days. Supporting shipper: Automated 
Beverage, Inc., 388-A Carruth Drive SE„ 
Marietta, GA 30060. Send protests to: 
District Supervisor G. H. Fauss, Jr., Bu¬ 
reau of Operations, Interstate Commerce 
Commission, Box 35008. 400 West Bay 
Street, Jacksonville, FL 32202. 


No. MC 124230 (Sub-No. 17 TA), filed 
August 3, 1972. Applicant: C. B. JOHN¬ 
SON, INC., Post Office Drawer S, Cortez, 
CO 81321. Applicant’s representative: 
Leslie R. Kehl, 420 Denver Club Build¬ 
ing, Denver, Colo. 80202. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular i*outes, 
transporting: Ore and concentrates, from 
points in San Miguel County, Colo., w 
points in Pinay County. Ariz., for loO 
days. Supporting shipper: Idarado Min¬ 
ing Company, Ouray, Colo. 81427. Sen fl 
protests to: District Supervisor H. u* 
Ruoff, 2022 Interstate Commerce Com¬ 
mission, Bureau of Operations, Feaei 
Building, 1961 Stout Street. Denver, cv 


80202. 

No. MC 124679 (Sub-No. 55 TA). 
August 1, 1972. Applicant: C. B- 
LAND & SONS. INC., 975 West 2 iw 
South Street, Salt Lake City, UT 
Applicant’s representative: • 

Johnson, Perpetual Building, Washing 
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ton, D.C. 20004. Authority sought to op¬ 
erate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Foodstuffs, advertising promotional 
and display materials, stationery and 
jonns, and materials, supplies and equip¬ 
ment used or useful in the manufacture 
and distribution of foodstuffs, when mov¬ 
ing at the same time and in the same 
vehicle with foodstuffs, from Suffolk, Va., 
to points in Arizona, California, Colo¬ 
rado, Idaho, Montana, New Mexico, 
Nevada, Oregon, Utah, Washington, and 
Wyoming, for 180 days. Supporting ship¬ 
per: Standard Brands, Inc., Standard 
Brands Building, 625 Madison Avenue, 
New York, NY, 10022 (James J. Walsh, 
Director of Traffic). Send protests to: 
Lyle D. Heifer, District Supervisor, In¬ 
terstate Commerce Commission, Bureau 
of Operations, 5239 Federal Building, 
125 South State Street, Salt Lake City, 
UT 84111. 

No. MC 125080 (Sub-No. 4 TA). filed 
August 7, 1972. Applicant: TETON 

CRANE AND TRANSPORT, INC., 575 
West 20th Street, Idaho Falls. ID 83401. 
Applicant’s representative: Dennis M. 
Olsen, 485 “E” Street, Idaho Falls, ID. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Penstock, tunnel 
liners, machinery, equipment, and com¬ 
modities requiring special equipment in 
the loading, unloading or hauling 
thereof, from railroad siding at Newdale, 
Madison County, Idaho and from points 
in St. Anthony, Fremont County, Idaho, 
to Teton Dam site in Madison County, 
Idaho, for 180 days. Note: Applicant 
does not intend to tack authority or to 
Interline with any other carrier. Sup¬ 
porting shipper: Morii Morrison - 
Knudsen-Kiewit, a joint venture, Post 
Office Box 368, St. Anthony, ID 83445. 
Send protests to: C. W. Campbell, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 550 
West Fort. Box 07, Boise. ID 83702. 

No. MC 126222 (Sub-No. 12 TA). 
filed August 4, 1972. Applicant: JOSEPH 
A. SIEFERT AND JOSEPH J. SIEFERT 
doing business as SIEFERT BROS. 
TRUCKING CO., Post Office Box 310, 
Rural Route No. 2, DuQuoin. IL 62832. 
Applicant’s representatives. Gregory M. 
Rebman and Aschemeyer, Suite 1230, 
Boatmen’s Bank Building, St. Louis, Mo. 
63102. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Plastic 
vjve, from the plantsite and shipping fa¬ 
cilities of Drainage Engineering Co., at 
Benton, in., to points in Tennessee, 
Michigan, Indiana, Missouri, Ohio, Iowa, 
Arkansas, Kentucky, Wisconsin, Minne¬ 
sota, Louisiana, Mississippi, Texas, and 
Louisiana, for 180 days. Supporting ship- 
j*r: J. R. Wiewall, president, Drainage 
engineering Corp., Post Office Box 519, 
Renton, IL 62812. Send protests to: 
harold C. Jolliff, District Supervisor, 
Bureau of Operations, Interstate Com- 
® er ce Commission, 518 Leland Office 
Building, 527 East Capitol Avenue. 
8 Pnngfield, IL 62701. 


No. MC 129184 (Sub-No. 11TA), filed 
August 3, 1972. Applicant: KENNETH L. 
KELLAR, 810 Peace Portal Drive, Box 
449, Blaine, WA 98230. Applicant’s rep¬ 
resentative: Joseph O. Earp, 411 Lyon 
Building, Seattle. Wash. Authority sought 
to operate as a contract carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Liquor alcoholic , from Louis¬ 
ville, Ky., and Lynchburg, Tenn., to Rivi¬ 
era Beach, Fla., Superior, Wis., and In¬ 
ternational Falls, Grand Portage, and 
Noyes. Minn., Pembina and Portal, N. 
Dak., Sweetgrass, Mont., Orobille and 
Blaine, Wash., and San Francisco, Calif., 
under a continuing contract with Ex¬ 
ports, Inc., for 180 days. Supporting ship¬ 
per: Exports, Inc., Post Office Box 449. 
Blaine. WA 98230. Send protests to: E. J. 
Casey, District Supervisor, Bureau of Op¬ 
erations, Interstate Commerce Commis¬ 
sion, 6130 Arcade Building, Seattle, 
Wash. 98101. 

No. MC 133676 (Sub-No. 8 TA), filed 
August 4, 1972. Applicant: COMET DIS¬ 
TRIBUTION SERVICES. INC., 2125 Sor¬ 
rel Avenue (70802), Mailing: Post Office 
Box 3175. Baton Rouge, LA 70821. Appli¬ 
cant’s representative: Clint L. Pierson, 
947 Gardere Lane, Route 3, Baton Rouge, 
LA 70808. Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular routes, transporting: Her¬ 
bicides, in containers or bags (but not 
in bulk), from plantsite of Geigy Chem¬ 
ical Plants. St. Gabriel, La., to Baton 
Rouge, La., and Port of Baton Rouge, 
Port Allen, La., and return of empty con¬ 
tainers, between said points via Louisi¬ 
ana Highway 75 to St. Gabriel, Highway 
30; St. Gabriel to Baton Rouge; 1-10 
Baton Rouge to Louisiana Highway 1; 
Louisiana Highway 1 to Port of Baton 
Rouge, return shipments to be over the 
same route in reverse, for 180 days. Sup¬ 
porting shipper: Ciba-Geigy Corp., Ards- 
ley, N.Y. 10502. Send protests to: Paul 
D. Collins. District Supervisor, Interstate 
Commerce Commission, Bureau of Op¬ 
erations, Room T-9038, Federal Build¬ 
ing, 701 Loyola Avenue, New Orleans, 
LA 70113. 

No. MC 134063 (Sub-No. 6 TA), filed 
August 2, 1972. Applicant: FRANK R. 
CHULLINO, doing business as MID¬ 
WEST TRANSPORTATION COMPANY, 
2802 Avenue B, Council Bluffs, LA 51501. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Alcoholic 
beverages (except malt liquors), in con¬ 
tainers only, from Allen Park and De¬ 
troit, Mich., Lawrenceburg, Ind., Lynch¬ 
burg and Tullahoma, Tenn., Chicago, 
Pekin, Plainfield, and Peoria. HI., and 
points in Kentucky to Omaha, Nebr., 
for 180 days. Supporting shippers: Louis 
Finocchiaro, Inc., 1119 South Sixth 
Street, Omaha, Nebr.; Western Wine & 
Liquor Co., 1008 Dodge Street, Omaha, 
NE; Capitol Liquors, Inc., 901 Jackson, 
Omaha, NE. Send protests to: Carroll 
Russell, District Supervisor, Interstate 
Commerce Commission. Bureau of Op¬ 
erations, 106 South 15th Street, 711 Fed¬ 
eral Office Building, Omaha, NE 68102. 


No. MC 134387 (Sub-No. 14 TA), filed 
August 8, 1972. Applicant: BLACKBURN 
TRUCK LINES, INC., 4998 Branyon 
Street, South Gate. CA 90280. Appli¬ 
cant’s representative: Warren N. Gross- 
man, 825 City National Bank Building, 
606 South Olive Street, Los Angeles. CA 
90014. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Empty 
glass containers, from points in Alameda 
County, and Los Angeles County, Calif., 
to points in Cochise County, Ariz., for 
180 days. Supporting shipper : Brockway 
Glass Co., Inc., 8717 “G” Street, Oak¬ 
land, CA. Send protests to: John E. 
Nance, Officer in Charge, Interstate 
Commerce Commission, Bureau of Oper¬ 
ations, Room 7708 Federal Building, 300 
North Los Angeles Street, Los Angeles. 
CA 90012. 

No. MC 135341 (Sub-No. 4 TA), filed 
August 10. 1972. Applicant: MAGOG 
EXPRESS, INC., Route 2, Post Office 
Box 265, Magog, Stanstead County, PQ, 
Canada. Applicant’s representative: 
Frank J. Weiner, 15 Court Square. Bos¬ 
ton, MA 02108. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Magazines and periodicals, from 
ports of entry on the United States- 
Canada boundary line at or near Derby 
Line and Highgate Springs, Vt., to Bos¬ 
ton, Mass., Green Brook and Jersey City, 
N.J., New York, Long Island City, and 
Troy, N.Y., and Philadelphia, Pa.; (2) 
pallets, from the above-described des¬ 
tination points to the above-described 
origin points; (3) printing paper, from 
New York, N.Y., to ports of entry on the 
United States-Canada boundary line at 
or near Derby Line and Highgate 
Springs, Vt.; and (4) book covers, from 
Holyoke and Springfield, Mass., to ports 
of entry on the United States-Canada 
boundary line at or near Derby Line and 
Highgate Springs, Vt. Restriction: The 
operations authorized herein are limited 
to a transportation service to be per¬ 
formed, under a continuing contract, or 
contracts with Imprimerie Montreal Off¬ 
set Printing, Inc., of Montreal, Quebec, 
Canada, for 180 days. Supporting ship¬ 
per: Montreal Offset Printing, Inc., 144 
Port Royal, Ouest, Montreal, 357, PQ, 
Canada. Send protests to: District Su¬ 
pervisor Martin P. Monaghan, Jr., In¬ 
terstate Commerce Commission. Bureau 
of Operations, 52 State Street, Room 5. 
Montpelier, VT 05602. 

No. MC 136169 (Sub-No. 4 TA), filed 
August 10, 1972. Applicant: CHARLIE 
PHILLIPS, doing business as CHARLIE 
PHILLIPS TRUCKING, Post Office Box 
222, Alvarado, TX. 76009. Applicant’s 
representative: Mike Cotten, Post Office 
Box 1148, Austin, TX 78767. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Rip rap, from points in 
Choctaw County. Okla., to the jobsite of 
the White Oak Dam Project near Sul¬ 
phur Springs, Tex., for 180 days. Sup¬ 
porting shipper: Jack Gillis, president, 
A. K. Gillis & Sons, Inc. Post Office Box 


FEDERAL REGISTER, VOL. 37, NO. 168—TUESDAY, AUGUST 29, 1972 





17524 


NOTICES 


576 Sulphur Springs, TX 75482. Send 
protests to: H. C. Morrison, Sr., District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, Room 
9A27 Federal Building. 819 Taylor Street, 
Fort Worth, TX 76102. 

No. MC 136273 (Sub-No. 1 TA). filed 
August 7. 1972. Applicant: KENNETH 
G. MAY AND ORVILLE L. HOWARD, 
doing business as CORONADO TRUCK¬ 
ING CO., 1315 Santiago Avenue, Santa 
Fe, CA 92701. Applicant’s representative: 
Ernest D. Salm, 3846 Evans Street, Los 
Angeles, CA 90027. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Paint, paint coatings, primers, 
enamels, lacquers, solvents, thinners, 
and varnish restricted against the trans¬ 
portation of the above commodities in 
bulk in tank vehicles, from Edgewater, 
Fla., to Stockton, Calif., for 180 days. 
Supporting shipper: Coronado Paint 
Co., Post Office Box 308, 308 Old County 
Road, Edgewater, FL 32032. Send pro¬ 
tests to: John E. Nance, Officer in 
Charge, Interstate Commerce Commis¬ 
sion, Bureau of Operations, Room 7708 
Federal Building, 300 North Los Angeles 
Street, Los Angeles, CA 90012. 

No. MC 136887 (Sub-No. 1 TA). filed 
August 14, 1972. Applicant: KEE CHEM 
TRANSPORT, INC., Rural Route No. 1, 
Chalmere, IN 47929. Applicant’s repre¬ 
sentative: Alki E. Scopelitis, 815 Mer¬ 
chants Bank Building, Indianapolis, Ind. 
46204. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Nitric 
acid, from the plantsite of and storage 
facilities of WiUChemco, Inc., at or near 
Henderson, Ky., to Chicago and Pekin, 
HI.; Milwaukee, Wis.; South Bend, Fort 
Wayne, Muncie, Ind.; and Terre Haute, 
Ind.; Warren, Wyo.; Port Huron, Flint, 
and Detroit, Mich.; Elmore, Bryan, 
Toledo, Spencerville, and Fostoria, Ohio; 
St. Louis and Portageville, Mo.; Mem¬ 
phis, Ropley, Nashville and Union, 
Tenn.; and Pontotoc, Miss., for 180 days. 
Supporting shipper: Chemical Inter¬ 
change Co., Suite 257, 9929 Manchester 
Road, St. Louis, MO 63122. Send protests 
to: District Supervisor J. H. Gray, Bu¬ 
reau of Operations, Interstate Commerce 
Commission, 345 West Wayne Street, 
Room 204, Fort Wayne, IN 46802. 

No. MC 136897 (Sub-No. 1 TA), filed 
August 3. 1972. Applicant: SWIFT 

TRANSPORTATION COMPANY, INC., 
335 West Elwood Road, Phoenix, AZ 
85041. Applicant’s representative: Don¬ 
ald E. Femaays, 4114 A North 20th 
Street. Phoenix. AZ 85016. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Meats, meat products, 
meat byproducts, and articles distributed 
by meat packinghouses as described in 
sections A and C of Appendix I to the 
report in Descriptions in Motor Carrier 
Certificates, 61 M.C.C. 209 and 766 (ex¬ 
cept commodities in bulk and hides), 
from Tolleson, Ariz., to points in Ala¬ 
bama and Tennessee, for 180 days. Sup¬ 
porting shipper: Swift Fresh Meats Co., 


a division of Swift & Co., 115 West Jack- 
son Boulevard, Chicago, IL 60604. Send 
protests to: Andrew V. Baylor, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, Room 
3427 Federal Building, 230 North First 
Avenue, Phoenix, AZ 85025. 

No. MC 136939 (Sub-No. 1 TA), filed 
August 7, 1972. Applicant: CLAYTON’S 
INC., Post Office Box 38, Ucon, ID 83454. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Coal in bulk, from 
points in Emery County, Utah, to Idaho 
Falls, Rexburg, and Ucon, Idaho, for 180 
days. Note : Applicant does not intend to 
tack authority or to interline with any 
other carrier. Supporting shipper: The 
Church of Jesus Christ of Latter-Day 
Saints, 115 East South Temple, Salt Lake 
City, UT. Send protests to: C. W. Camp¬ 
bell, District Supervisor, Interstate Com¬ 
merce Commission, Bureau of Opera¬ 
tions, 550 West Fort Street, Box 07, 
Boise, ID 83702. 

No. MC 136941 (Sub-No. 1 TA). filed 
August 7, 1972. Applicant: CHANCE 
CORPORATION, General Delivery, Tse 
Bonito, NM. Applicant’s representative: 
Lyn Mitton, Legal Counsel, Navajo In¬ 
dian Tribe, Window Rock, Ariz. Author¬ 
ity sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: General commodi¬ 
ties, foodstuff items, school supplies, and 
cleaning supplies, from Gamerco, N. Mex., 
to Flaffstaff, Holbrook, Snowflake, and 
Winslow, Ariz.; Ignacio, Colo.; Brigham 
City, and Richfield, Utah, for 180 days. 
Supporting shipper: Navajo Area Office, 
Bureau of Indian Affairs, Department of 
the Interior, Post Office Box 1060, Gallup, 
NM 87301. Send protests to: William R. 
Murcoch, District Supervisor. Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 1106 Federal Office Building, 
517 Gold Avenue SW.. Albuquerque, 
NM 87101. 

No. MC 136943 TA, filed August 4,1972. 
Applicant: H. J. GASQUE TRUCKING 
SERVICE, 718 East Second Street, Shef¬ 
field, AL 35660. Applicant’s representa¬ 
tive: Thomas C. Dorsey. 1625 Eye Street, 
NW., Washington, DC 20006. Authority 
sought to operate as a contract carrier, by 
motor vehicle, over irregular routes, 
transporting: (1) Fresh pork bellies, 
hams , frozen pork, and frozen mutton, 
from Cherokee and Perry, Iowa; Beards- 
town, Chicago, East Peoria, and East St. 
Louis, Ill., St. Louis, Mo., and Cudahy, 
Wis., to Florence, Ala.; and (2) pork 
skins , inedible, from Florence. Ala., to 
Woburn, Mass., and Grayslake, Ill., for 
180 days. Supporting shipper: Bama 
Meats, Inc., Post Office Box 280, Florence, 
AL 35630. Send protests to: Clifford W. 
White, District Supervisor, Interstate 
Commerce Commission, Bureau of 
Operations, Room 814, 2121 Building, 
Birmingham, Ala. 35203. 

No. MC 136946 TA, filed August 9, 1972. 
Applicant: GLEN MAR, INC., Post Office 
Box 302, Centralia, WA 98531. Appli¬ 
cant’s representative: Nick I. Goyak, 404 
Oregon National Building, 610 Southwest 


Alder Street, Portland, OR 97205 . 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Canned seafoods, 
and commodities, the transportation of 
which is partially exempt pursuant to the 
provisions of section 203(b)(6) of the 
Interstate Commerce Act, from South 
Bend and Ocean Park, Wash., to Denver, 
Colo., Hutchison, Wichita, and Kansas 
City, Kans.; Minneapolis, Minn.: Chi¬ 
cago, HI.; Indianapolis, Ind.; Detroit, 
Mich.; Cleveland, Ohio.; Grand Rapids! 
Mich.; Buffalo, N.Y.; Syracue, N.Y., and 
points on the United States-Canadian 
boundary line at or near Blaine, Wash, 
for 180 days. Supporting shipper: East 
Point Seafood Co., Box 127, South Bend, 
WA 98586. Send protests to : District 
Supervisor, W. J. Heutig, Bureau of 
Operations, Interstate Commerce Com¬ 
mission, 450 Multnomah Building, 319 
Southwest Pine Street, Portland, OR 
97204. 

No. MC 136952 TA. filed August 10, 
1972. Applicant: ADAMIC TRUCKING, 
INC., 15522 Rider Road, Burton, OH 
44021. Applicant’s representative: Ber¬ 
nard Goldfarb, 55 Public Square. Cleve¬ 
land, OH 44113. Authority sought to op¬ 
erate as a contract carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Plastic articles . from Middlefield, 
Ohio to Galesburg, HI., and return with 
rejected and damaged articles and pal¬ 
lets, for 180 days. Supporting shipper: 
Sajar Plastics, Inc., Post Office Box 37, 
Middlefield, OH 44062. Send protests to: 
Franklin D. Bail, District Supervisor, 
Interstate Commerce Commission. Bu¬ 
reau of Operations, 181 Federal Office 
Building, 1240 East Ninth Street, Cleve¬ 
land, OH 44199. 

No. MC 136953 TA, filed August 11, 
1972. Applicant: KAY’S TRUCKING, 
INC., 1424 Liberty Avenue, Union, NJ 
07083. Applicant’s representative: Bowes 
& Millner, 744 Broad Street, Newark, NJ, 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Houseware, hard¬ 
ware, garden supplies, and garden hand 
implements, and small hand-operated 
electrical appliances , from Eagle Sales 
Co., Inc., Warehouse, Dunellen, N.J.. to 
points in New York, N.Y., Nassau. Rock¬ 
land, Suffolk, and Westchester Counties, 
N.Y., for 180 days. Supporting shipper: 
Eagle Sales Co., Inc., 900 Magnolia Ave¬ 
nue, Elizabeth, NJ 07201. Send protests 
to: District Supervisor, Robert E. John¬ 
ston, Bureau of Operations, Interstate 
Commerce Commission, 970 Broad 
Street, Newark, NJ 07102. 

No. MC 136954 TA, filed August 11. 
1972. Applicant: GILBERTSON TRUCK¬ 
ING, INC.. 4195 West Fourth Street, 
Winona, MN 55987. Applicant’s repre¬ 
sentative: Robert D. Gisvold, 10w 
First National Bank Building, Min¬ 
neapolis, Minn. 55402. Authority sou ^ 
to operate as a contract carrier , 0 . 
motor vehicle, over irregular routes, 
transporting: (1) Electrical 
pipe and supplies, from Maspetu ana 
Hicksville, N.Y.; Baltimore, Ma., 
Moundsville, W. Va.; Wheatland, Pa. ana 
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Bellevue, Ohio, to points in Eau Claire, 
Marshfield, and Hudson, Wis.; Min¬ 
neapolis, Hopkins, St. Louis Park, Rob- 
binsdale, St. Paul and South St. Paul, 
Minn., and Watertown. S. Dak., (2) elec¬ 
trical wire and cable, from Maspeth, N.Y., 
to points in Eau Claire, Marshfield, and 
Hudson, Wis.; Minneapolis, Hopkins, St. 
Louis Park, Robbinsdale, St. Paul and 
South St. Paul, Min., and Watertown, S. 
Dak.; and (3) plumbing fixtures and sup¬ 
plies, from Perrysville, Ohio and Kohler, 
Wis., to points in Eau Claire, Marshfield 
and Hudson, Wis.; Minneapolis, Hopkins, 
St. Louis Park, Robbinsdale, St. Paul and 
South St. Paul, Minn, and Watertown, S. 
Dak., all under contract w r ith J. H. Larson 
Electrical Company of Minneapolis, 
Minn., for 180 days. Supporting shipper: 
J. H. Larson Electrical Co., 530 North 
Third Street, Minneapolis, MN 55403. 
Send protents to: A. N. Spath, District 
Supervisor, Bureau of Operations, 448 
Federal Building and U.S. Courthouse, 
110 South Fourth Street, Minneapolis, 
MN 55401. 

By the Commission. 

tsEALl Joseph M. Harrington, 
Acting Secretary . 

(FR Doc.72-14655 Filed 8-28-72;8:50 ami 

lNotice 111) 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

August 24, 1972. 

Application filed for temporary author¬ 
ity under section 210a(b) in connection 
with transfer application under section 
212(b) and transfer rules, 49 CFR Part 

1132: 

No. MC-FC-73486. By application filed 
August 17,1972, DELTA BUS COMPANY, 
2901 Carrollton Road, Saginaw, MI 
48604, seeks temporary authority to lease 
the operating rights of HENRY A. 
CROOKS, doing business as MIO BUS 
Lp*E, 208 South Pine Street, Onaway, 
MI 49765, under section 210a(b). The 
transfer to DELTA BUS COMPANY, of 


the operating rights of HENRY A. 
CROOKS, doing business as MIO BUS 
LINE, is presently pending. 

By the Commission. 

fSEALl Robert L. Oswald, 

Secretary . 

[FR Doc.72-14652 Filed 8-28-72:8:50 am] 


[Notice 1121 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

August 24,1972. 

Application filed for temporary au¬ 
thority under section 210a (b) in connec¬ 
tion with transfer application under sec¬ 
tion 212(b) and transfer rules, 49 CFR 
Part 1132: 

No. MC-FC-73879. By application filed 
August 16. 1972, BETAWAYS CARGO 
CARRIERS, INC., 435-7 Greene Street, 
Buffalo, NY 14212, seeks temporary au¬ 
thority to lease the operating rights of 
HOWARD SCHAFER, doing business as 
HOLMES TRANSPORTATION, 435-7 
Greene Street, Buffalo, NY 14212, under 
section 210a(b). The transfer to BETA- 
WAYS CARGO CARRIERS, INC., of 
the operating rights of HOWARD 
SCHAFER, doing business as HOLMES 
TRANSPORTATION, is presently pend¬ 
ing. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary . 

[FR Doc.72-14653 Filed 8-28-72;8:50 ami 


PAY BOARD 

[Order 5] 

SECRETARY OF THE TREASURY 

Delegation of Authority 

Pursuant to the authority vested in the 
Pay Board by Executive Order No. 11640, 


as amended by Executive Order No. 
11660, and Cost of Living Council Order 
No. 3, as amended, it is hereby ordered 
as follows: 

1. In addition to the authority dele¬ 
gated to the Secretary of the Treasury 
in sections 1(b) and 4 of Pay Board 
Order No. 4, for the purpose of uniform¬ 
ity in administration of pay controls 
within certain trade, industry, and other 
specified groups of employees, there is 
hereby delegated to the Secretary of the 
Treasury the authority to— 

(a) Issue a decision on any request for 
exception, and 

(b) Challen ge, r eview, and issue a de¬ 
cision under 6 CFR 201.14(a), 

in the case of any Category m pay ad¬ 
justment that applies to a specified group 
of employees the precedent for which has 
been set by a Pay Board decision and 
order providing that all Category III pay 
adjustments within the particular group 
are appropriate for such action by the 
Secretary of the Treasury. 

2. Where references are made in this 
order to specific CFR sections, such dele¬ 
gated authority shall extend to any sub¬ 
sequent renumbering of such sections. 
Where substantive changes are made to 
said enumerated CFR sections, the au¬ 
thority delegated in this order shall 
extend to such changes unless expressly 
stated otherwise by the Pay Board in its 
regulations. 

3. The Secretary of the Treasury may 
redelegate to any agency, instrumen¬ 
tality, or official of the United States any 
authority under this order, and may. in 
carrying out the functions delegated by 
this order, utilize the services of any 
other agencies, Federal or State, as may 
be available and appropriate. 

4. This delegation shall be effective as 
of July 12, 1972. 

By direction of the Board. 

George H. Boldt, 

Chairman . 

[FR Doc.72-14830 Filed 8-28-72; 11:54 am] 
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